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1| (Proceedings commenced at 8:00 a.m M)
2 THE COURT REPORTER Counsel, as you all know, because we
3| are using a virtual connection, everyone is going to have
4| to be nore conscious than ever of not speaking over each
5| other.
6| If I cannot hear the end of a question or the begi nning of
7 | an answer, you are going to have a very poor record. If |
8 | have to consistently interrupt because | cannot hear or
9 | understand sonething that is said, you will not have a good
10 | exam nation flow.
11 If there is an objection, | nust be able to hear it and
12 | know who is objecting. |If | do have to interrupt, please
13 | be patient and understand ny goal is to provide you with a
14 | perfect record of these proceedings. Please nove your
15 | papers and/or |egal pads away from your phone so there is
16 | no anbi ent noi se.
17| Fromtime to tinme we've noticed the audi o can be affected,
18| and if so, we nay need to stop the proceedings and wait a
19 | nonent for the audio to inprove, either by reconnecting or
20 | asking that everyone use the conference call nunber if
21 | you're using conputer audio.
22 | Wuld the witness please identify hinself and spell your
23| first and | ast nane?
24 | THE W TNESS: Murray Smth. Spelled
25 MURRAY, SMI-T-H
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Murray Smith on 10/29/2020 6

1| THE COURT REPORTER: Thank you. Qur witness today is

2 Murray Smth. |f there are any questions about the

3 w tness' identity, would counsel please advise on the

4 record now.

5| MJRRAY SM TH, affirmed, questioned by Ms. Warner:

6| Q M. Smith, thanks for being here today. As the court

7 reporter nmentioned, nmy nanme is Laura Warner. 1'II| be

8 the first counsel asking you questions today. Can you

9 hear ne all right?

10 | A You're speaking quite faintly, and ny hearing is not as
11 good as it used to be, so | would appreciate a little
12 nmore volume, if | coul d.

13| Q Sure. 1'lIl do ny best. And if it's still an issue,
14 let's see if we can get the volunme cranked up on your
15 end.

16 Just to confirm you' ve just affirnmed, and you'll
17 tell the truth today?

18 Yes, i ndeed.

19 | Q And, sir, you swore an affidavit in Federal Court File
20 Nunber T-735-20? Do you have a copy of that in front
21 of you?

22 | A Yes. That's T-735-207

23| Q That's right.

24 | A Yes, | have it in front of ne.

25| Q And you understand that you're here today to answer

amicusreporting.com
403.266.1744



Canadian Coalition for Firearm Rights et al v. Attorney General
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1 guestions about that affidavit?
2 Yes.
3 Sir, I'"'mgoing to start off wth a few sort of fornal
4 adm ni strative things.
5 So to start with, you' ve agreed to be
6 cross-exam ned by way of videoconference today?
7 Yes.
8 And you agree that you will not record or broadcast
9 this cross-exam nation in any way?
10 No.
11 And you will not nute or turn off your m crophone,
12 canera, or speakers or nove out of view of the canera
13 during this cross-exam nation unl ess agreed upon or
14 otherwi se directed to do so by ne?
15 Yes.
16 And you will not view during this cross-exan nation any
17 devi ce, docunents, apps, or information other than your
18 affidavit or as requested or presented to you during
19 this cross-exam nation?
20 Yes.
21 Can you pl ease confirmthat you have closed and wil |l
22 not re-open any other w ndows on your conputer during
23 this cross-exam nation?
24 Yes, that's correct.
25 And finally, you will not comrunicate in any way with
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1 any party outside of the virtual meeting during this
2 Cross-exam nati on?
3 Yes.
4 Ckay. Another sort of admnistrative matter, we sent
5 sone docunents yesterday that are things that | may ask
6 you to refer to today. | understand there were
7 potentially sonme difficulties, so | wanted to confirm
8 that you have those docunents available to you in sone
9 way ?
10 MR, MACKI NNON: Just for counsel's information, it
11 was way too |large for, barely, us to get it into our
12 system so if Miurray's at hone with his own snall
13 system-- so he couldn't get it. So he doesn't have
14 it.
15 W' re on a secure |laptop, which isn't his, and it
16 doesn't accept enmils because it's in a secure room
17 area, SO can you put whatever docunent you want to put
18 onto Zoom so he can see it? Because we can't print out
19 570 nmegabytes in 20 hours.
20 Can you put whatever docunment on the shared screen
21 or whatever you want to put to hinf
22 | M5, WARNER: Let's try to proceed that way, and
23 iIf we run into issues in terns of speed, then we'l]l
24 take a break and figure sonething out.
25| Q So, sir, | just want to confirmthat you'll let ne
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1 finish ny questions before you start to answer; that's
2 sonet hing that the court reporter touched on. That
3 | eads in ny next point, which is that | want you to
4 ensure that you'll provide an audible response to each
5 guestion | ask. So a head nod or an "mm hmi won't
6 wor k for the purposes of the court reporter, so if you
7 could just confirmthat you'll provide an audible
8 response to each question.

9 Yes, | wll.

10 Geat. And will you please confirmthat you'll let ne
11 know i f you don't understand a question that |'ve asked
12 you?

13 Yes, | will ask for clarification, if needed.

14 Geat. And just to help things, hopefully, goes as

15 snoot hly as possible during this cross-exam nation, |
16 woul d i ke to just get on common ground about certain
17 ternms that we m ght be using over the next little bit.
18 So the first thing is | mght refer to sonething
19 called "the regulation.”™ That's sonething that you

20 have defined in your affidavit at paragraph 14. It

21 refers to a regulation that was promul gated on May 1 of
22 2020. | want to confirmthat if | use the term"the
23 regulation,” you'll understand that that's what |'m

24 referring to.

25 Yes. So as | understand it, then, when you refer to
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1 “"the regulations,” you're referring to only the
2 anmendnents whi ch took place on May the 1st?
3 That's right. And that's distinct fromthe 1998
4 regulation. |If | refer to the 1998 regul ati on, which
5 you have defined at paragraph 12 of your affidavit, |
6 will identify that as "the 1998 regul ation" or "the
7 former regulation.” Do you understand that?
8 Yes. | understand it in the context of the 1998
9 regul ati ons, yes.
10 kay. And you also in your affidavit defined the Royal
11 Canadi an Mounted Police as the "RCWP," and | may do the
12 sane; do you understand that?
13 Yes.
14 And you' ve defined the Canadian Firearns Program as the
15 "CFP." | may do the sane; do you understand that?
16 Yes.
17 You' ve al so defined the Specialized Firearns Support
18 Services as the "SFSS," and | may do the sane; do you
19 under st and t hat ?
20 Yes.
21 You' ve defined the Firearns Reference Table as the
22 "FRT," and | may do the sane; do you understand that?
23 Yes.
24 And if you'll flip to paragraph 25 of your affidavit.
25 Let me know when you have that in front of you.
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1 Yes, | have paragraph 25.
2| Q Ckay. In that paragraph, you say: (as read)
3 "The FRT refers to 'naned variant' to
4 describe a variant which is explicitly
5 listed in the Regulation and to 'unnaned
6 variant' to describe a variant that is
7 not expressly listed in the Regulation.”
8 And | may use "naned variant” and "unnanmed variant" in
9 that sane way. So you understand that?
10 Yes, | do.
11 Q Sir, if | refer to the "Governor General in Council" or
12 the "A C," who would you understand that | amreferring
13 to?
14 Yes.
15 Who woul d you understand that I'mreferring to?
16 | A The G C? That, to the best of nmy know edge, is a
17 comm ttee of the federal cabinet.
18 | Q kay. That's fine. So we can act on that sane
19 understanding; that if | refer to "Governor in Council™
20 or "AC" I'"'meffectively referring to cabinet acting
21 inits legal authority.
22 And if | refer to the "AGC, " you'll understand
23 that I|"mreferring to the Attorney General of Canada?
24 Yes, | do.
25| Q kay.
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1 So, sir, just turning nowto talk a little bit

2 about you and your background. To start with | would

3 i ke to confirmwhether or not you had -- did you have

4 any firearnms or ballistics training before you joined

5 t he RCVP?

6| A | had sone experience with ballistics through

7 self-study. | began using firearns in the |late 1960s,

8 early 1970s as an individual firearnms owner.

9 One of the things that | did was build ny own

10 chronograph from scratch. And chronographs were very
11 unusual el ectronic devices in those days used for

12 nmeasuring bullet velocity. So | designed and built ny
13 own, as | have a hobby background in el ectronics, as
14 well. So in the course of doing so, | |earned through
15 sel f-study consi derable information about ballistics.
16 Also while | was at university, again, in the

17 1970s, | undertook a science degree. Part of that was
18 training in mathematics and, in particular,

19 differential equations. So part of ny self-study was
20 becom ng acquainted with the differential equations

21 that govern exterior ballistics.

22 | Q kay. And so ny next question was going to relate to
23 your formal education, and you've confirnmed that your
24 formal education is BSc in chemstry, right?

25 | A That's correct.

amicusreporting.com
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1] Q And | think your evidence just now was that that
2 I ncl uded sone mat hemati cs courses which you woul d say
3 had sone relation to later work that you did in
4 ballistics, right?
5| A Yes. M university education in the sciences includes
6 primarily chem stry, mathematics, and physics.
71 Q Right. And fromthere, when you started your
8 prof essi onal career, that was with the RCWP in 1977,
9 right?
10 Yes, correct.
11| Q And your first role was as a forensic firearns
12 specialist, right?
13 Yes.
14 | Q Wuld it be fair to say that you were effectively
15 trained to do that role on the job?
16 | A The sound dropped out for a nonent. Could you repeat
17 t he question, please.
18 | Q You bet. Is it fair to say that as a forensics
19 firearnms specialist, you were effectively trained how
20 to do that role on the job?
21 | A Yes. M training as a forensic scientist was a
22 cul mnation of taking advantage of the know edge that |
23 had al ready acquired prior to joining the RCVW plus
24 addi tional training which took place after | joined the
25 RCMP, whi ch took place over the course of about
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1 18 nont hs.
2| Q Ckay. And | understand that you worked with the RCWP
3 in different capacities between 1977 and May of 2020.
4 On which specific day did you retire in May of 20207
5 May 20th of 2020.
6 And you now consult for the Canada Firearns Program is
7 that right?
8| A That's correct. Starting in June of 2020.
9| Q When in June?
10 | A June the 8th.
11| Q Sir, you've said in your affidavit that you were asked
12 by counsel for the AGC to provide an opinion in respect
13 of certain applications for injunctive relief. D d you
14 recei ve those instructions in witing?
15 | A No, | don't believe so. No.
16 | Q How di d you receive then?
17 | A Ver bal | y.
18 | Q So you don't have any instructions about the scope of
19 your affidavit in witing?
20 Not that |'m aware of.
21 Did anyone help you in providing your opinion that is
22 i ncluded in your affidavit?
23 | A Yes. The Departnent of Justice |legal counsel did a
24 considerable portion of the drafting of ny affidavit.
25 That said, when | |ook through the affidavit, nmany --
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1 much of the | anguage cane directly from ne.
2| Q Maybe just help ne understand that a little bit better.
3 What did that process |ook |ike?
4| A The way the process worked was counsel provided a
5 tenplate for the affidavit with all of the fornmalities
6 that are attached to an affidavit filled in because |I'm
7 not famliar with the Rules of Court the sanme way they
8 are. And very general statenents about what they
9 anticipated ny evidence would be, and then | fleshed it
10 out fromthere.
11 And the majority of the paragraphs in ny affidavit
12 all contained content directly fromne or materi al
13 whi ch | have reviewed and agreed w th.
14 | Q Sure. So it sounds to ne like that initial tenplate
15 affidavit, as you've called it, basically served a
16 function of effectively being a witten request or
17 witten instructions about what they were | ooking for
18 fromyou, right?
19 | A It hel ped define the scope of -- that | was being
20 requested to produce an affidavit for.
21| Q Sur e.
22 M5. WARNER: So, Counsel, | would like to
23 request a copy of that initial tenplate affidavit.
24 | MR MACKI NNON: You don't have a basis for asking
25 for drafts of an affidavit. That's -- at least in
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1 Ontario you need a -- you can't just fish for drafts
2 unl ess you establish a basis in evidence that requires
3 it to be produced.
4 And we don't -- we're not here to provide
5 undertakings either. This is a cross-exam nation; not
6 an exam nation for discovery.
7| M5, WARNER: Sure. So I'mlooking for it in
8 the sense that it serves as witten instructions to the
9 witness. So on that basis, are you willing to provide
10 it?
11 | MR MACKI NNON: No. For the reasons | just gave.
12 | M5. WARNER: Ckay.
13 UNDERTAKI NG NO. 1 - To provide a copy
14 of the initial tenplate affidavit given
15 to M. Smth by counsel - REFUSED
16 | Q M5. WARNER: So, sir, | asked you whet her
17 anyone hel ped you in preparing your opinion, and you
18 said DQJ counsel, legal counsel. D d anybody el se help
19 you?
20 | A | relied on statistical information fromny coll eagues
21 at the Canadian Firearns Program And | woul d pose
22 di rect questions for information that | needed | ooked
23 up, and I was provided that information. This was all
24 done in that fashion because of the COVID 19
25 environnment we're operating in, and | can't be at the
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1 of fice every day where all of ny technical resources
2 are located. So | would comrunicate fromtine to tine
3 with staff nmenbers of ny former unit to | ook up
4 technical information in references which were present
S) at the office.
6 So that brings nme to ny second point, is | also
7 relied on technical information in the form of
8 techni cal books, firearnms manufacturers' adverti sing,
9 manuf acturers' websites, and other general information
10 that was available to nme as technical references.
11 Ckay. And, sir, | think you given evidence that you
12 revi ewed the Conduct for Expert Wtnesses as part of
13 finalizing your affidavit?
14 Yes, | did.
15 Ckay. So under that code of conduct it says that:
16 (as read)
17 "An expert affidavit shall include the
18 facts and assunptions on which the
19 opinions in the report are based and any
20 literature or other materials
21 specifically relied on."
22 And so it sounds to ne |like you just described sone
23 statistical and technical information that you did, in
24 fact, rely on in conpleting your report, right?
25 Correct.
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1] Q And | don't see that included anywhere in your report,
2 and | woul d request that that be provided.
3| A Where such information was used, it's referred to in
4 the text of the affidavit. The source is identified as
5 part of the affidavit.
6| M5. WARNER: So, Counsel, | would request a
7 list of the information and a description of the facts
8 and assunptions relied upon.
9| MR MACKI NNON: He has just answered the question,

10 and, again, we are not here to provide undert aki ngs.
11 So that's a no to the question.

12 | M5. WARNER: M. MacKinnon, |I'mstruggling to
13 hear you. |If you could just speak up a little bit

14 | ouder .

15 | MR MACKI NNON: kay. He answered the question
16 for you, that it's in the text of the affidavit. And
17 secondly, we are not here to provide undertakings, to
18 provi de docunentation, which is not the purpose of this
19 cross-exam nation. So those are the two reasons.

20 UNDERTAKI NG NO. 2 - To provide a |ist

21 of the information and a description of

22 the facts and assunptions relied upon

23 by M. Smth - REFUSED

24 | Q M5. WARNER: M. Smith, how did you determ ne

25 the scope of docunents that you would review and rely
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1 on in preparing your report?
2 That depended on the subject that | was drafting
3 content for the affidavit for. If I -- if | knew the
4 answer fromnenory, | would sinply draft from nenory,
5 but if I had to |look up a particular nunber or find an
6 illustrative exanple, then | would go to technical
7 resources to obtain it.
8 And which affidavits filed by the applicants did you
9 review in preparing your own affidavit? Do you know
10 whet her you reviewed all of them or did you only
11 revi ew sone of thenf
12 ["'mjust -- I'"'mthinking for a nonent on what the
13 sequence of events was. | believe that nost of ny
14 affidavit was drafted before | ever saw any ot her
15 affidavits.
16 But I may have seen sone, and | -- because the
17 timng overlapped, | can't renmenber precisely -- where
18 | did refer to affidavits, | did nmention it in the text
19 of nmy affidavit, | believe. For exanple, if you | ook
20 at paragraph 78 of ny affidavit, you'll see that |
21 referred to three other affidavits that | referred to.
22 And | also believe earlier in the docunent | referred
23 to M. ODell's --
24 | have seen that. And so that's ny question. So two
25 things: The first thing is can you please explain to
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1 me the timng. Wen did you first start preparing your
2 affidavit?

3 | don't recall the specific date. It would --

4 What's your best recollection? Was it after May 1st of
5 20207

6 Oh, yes. | would have started ny affidavit around the
7 begi nni ng of Septenber, but as for the precise date,

8 didn't keep track of that.

9 kay. And it was sonetine after that that you revi ewed
10 sonme affidavits. And so then ny second question is,

11 for the ones that are listed in your affidavit, is that
12 all of the ones that you reviewed, or did you review
13 sone that you haven't described in your affidavit?

14 | have reviewed others, which | did not describe in ny
15 affidavit, but the majority of those, | think, were

16 reviewed after my affidavit was conpl et ed.

17 So would it be fair to say that they were provided to
18 you by counsel ?

19 Yes, that would be correct. It seens to ne | saw sone
20 of themon the internet, as well. For exanple,

21 M. Timmns, | think, is published on the internet.

22 Ckay. But, generally, in terns of the affidavits that
23 you that reviewed, they were ones that you were asked
24 to review by counsel; is that right?

25 Yes.
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1] Q Al right. So you' ve also stated in your affidavit,
2 you' ve |listed the topics that you were asked to provide
3 evi dence on; you've done that at paragraph 5 of your
4 affidavit.
5 Let nme know when you have that in front of you
6| A Yes. Those are topics which | expressly comrented on,
7 as listed in paragraph 5.
8| Q And did you know to comment on those because they were
9 included in the tenplate that was sent to you?

10 | believe it was, yes.

11| Q So your evidence is that you were asked to provide

12 evi dence on these topics, and so it was, in fact,

13 counsel who listed the topics for you? O were there
14 any topics where you said to them WlIl, shouldn't |

15 al so speak about this?

16 | A It was primarily counsel which identified the topics

17 that | was asked to address in ny affidavit.

18 | Q kay. And you say "primarily." So which were the

19 topics that you said you thought you should provide

20 your opi ni on on?

21 | A "' mnot sure what you nmean by your question. [|'m

22 sorry.

23| Q You just said it was primarily counsel who asked you to
24 gi ve evidence on a particular topic, and so when you

25 said "primarily," that suggested to ne that there were
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1 sone topics that you identified. | wanted to know
2 whi ch ones those were?
3 | just -- | just don't know right offhand. | have to
4 go through ny affidavit and conpare the topics listed A
5 through E in paragraph 5 and conpare themto the text
6 that's in the affidavit and | ook at what is different.
7 For exanple, | brought in information about ny
8 background, nmy CV, in the affidavit, and that's not one
9 of the itens listed in paragraph A through E.
10 So without the opportunity to review ny affidavit
11 in full, I can't give you an itemto-itemlist of
12 what's in the affidavit that pertains to any of those
13 five itens and what is above and beyond that.
14 kay. Let's start with the first one. So you said
15 that you were asked to provide evidence about the FRT.
16 And | just wanted to confirmthat your know edge about
17 the FRT doesn't relate, for exanple, to your fornal
18 education in chemstry; it relates to on-the-job
19 experience with the RCWP, right?
20 Correct. It relates to ny experience as the manager of
21 the Firearns Reference Table unit.
22 Right. And so to give evidence about the FRT, you
23 woul d effectively have to be sonebody who was or had
24 been enpl oyed by the RCVMP, right?
25 To know about the FRT? [|'m not sure exactly what
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1 you' re asking ne there.
2 To give what you've described in your affidavit as
3 expert evidence about the Firearns Reference Tabl e,
4 that's sonething that you would | earn because you had
5 wor ked with the RCWMP, right?
6 Wll, that's how | learned it. There are users of the
7 FRT outside of the RCMP who coul d speak to what it does
8 and how it works. So it's not just nme who is able to
9 tal k about it.
10 In terms of the fact that you' ve been asked to give an
11 expert opinion about the FRT, would you agree with ne
12 that there's no public resource that | could refer to
13 to learn the kinds of things that you've explained in
14 sonme detail in your affidavit?
15 Most of the -- nost, if not all, of the information
16 that | gave in ny affidavit would have been avail abl e
17 to the public, for exanple, via the access to
18 i nformati on protocol process.
19 It would have been available -- or nmuch of it
20 woul d have been avail able to anyone who nade queries to
21 the Firearns Program And, in fact, over the years,
22 have drafted responses to many individuals, many
23 busi nesses and nmany in the press on questions about the
24 FRT, what it does, and how it functions.
25 Soit's not -- it's not sonething that is kept
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secret. |It's quite openly available. W haven't
publ i shed a treatise on that subject, but we're not
hiding the information either.
For sure. And | didn't nean to inply that you were.
And in your answer there, when you say "we," are you
referring to the SFSS in particular or the CFP?
Wel |, as manager of SFSS, | would have overseen all of
the correspondence that cane to and left that
organi zation, but that doesn't nean | drafted it al
personal ly.

So there was a staff of about 30 people when |
retired, and on many occasions, the SFSS staff would

respond directly to a query. So the -- when | say

we," I'"'mreferring to nyself and ny staff who woul d
respond to questions or chall enges agai nst the FRT.
Right. And people direct those inquiries to the SFSS
and to the CFP? That's who | contact to get answers
about the FRT, right?

Yes, that's correct. Although we do -- in the CFP we
do have a comruni cations division that pools answers
previously given. So if a question is asked a second
time by soneone, the communications and nedi a services
may just answer it without it being referred to SFSS,

if it's sonmething that's been answered before.

Sure. Sonebody within the CFP would do that, right?
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1 Correct.
2 And you' ve said that one of your current
3 responsibilities is to transfer your know edge and
4 history to the incom ng manager. Wo is the incom ng
5 manager ?
6 There is a tenporary nmanager right now acting since |
7 retired. Her nane is Kinberley d ass.
8 And part of what you're doing right now is what you' ve
9 descri bed as transferring your know edge and history,
10 i ncl udi ng about the FRT, to Ms. d ass?
11 Yes, that's correct.
12 Ckay. And another thing that you' ve said that you were
13 asked to give evidence on is the definition of the term
14 variant and how the RCMP determ nes variants. And,
15 again, your qualifications that allow you to provide
16 t hat evidence are the fact that you personally have had
17 to think about the definition of the termvariant and
18 apply that within your responsibilities with the CFP;
19 is that right?
20 Yes. That's where ny expertise conmes from is from
21 havi ng applied the termin the course of populating the
22 Firearns Reference Table with information about
23 firearns.
24 | would also point out that the termvariant is
25 not used alone. The expression, | believe, is "variant
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1 or nodified version," which operate together. W

2 typically, and the firearns community typically, uses

3 the word variant to nean both.

4 So where | use the word "variant," unless |

5 specify otherwise, what | nean is variant or nodified

6 version; not just the word "variant" al one.

7 Okay. And thanks for clarifying that. You haven't

8 said that anywhere in your affidavit, right?

9 No.

10 And just to be clear, | know we're all notivated to be
11 as efficient as we can over the next couple of days.

12 So right now |'mjust focused on your paragraph 5
13 and what you have said in terns of what you were asked
14 to give evidence about, and I was just confirm ng that
15 when you say there, "The definition of a 'variant,' how
16 the RCVMP determ nes variants," | was just confirmng

17 with you that the qualifications that you bring to give
18 that evidence relate to the experience you had in the
19 RCWMP, and | think your answer to that was effectively,
20 yes, right?

21 Yes. And to clarify, what | believe | said was that's
22 how | obtai ned ny experience.

23 Right. And | think we would be on commopn ground, just
24 in clarifying, that based on your CV, it's evident that
25 you're not a |lawer and so your qualifications don't
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derive fromany particul ar expertise in |egal
interpretation; that's right?

No. M qualifications are primarily technical.
Right. And just to confirmfromyour CV, also, you
not an engi neer, and so your qualifications in that
regard don't relate to any particul ar expertise in
engi neering, right?

No. | don't have any formal education in engi neer
Yeah. And you've said at paragraph 5 (b) that you
al so asked to give evidence about "the use of the t
variant by gun retailers and gun owners."

And, sir, it would be fair to say that gun
retailers and gun owners m ght have their own
understandi ng of the termvariant that m ght be
different fromyours, right?

Yes. The level of know edge varies from one busine
to another or from one individual to another.

Ri ght.

| would agree with that.

Right. And you' ve also said that one of the topics
that you were asked to provide evidence on is how
muzzl e energy threshol ds and bore dianeters are
measured by the RCMP. And, again, just confirmng
your expertise in that area wouldn't relate to your

formal education in chem stry or to any |egal

"re

ng.
wer e

erm

SS

t hat
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1 background. Again, your qualifications there stem from
2 the work that you have done with the RCMP over the
3 years, right?

4 Yes. The -- nost of that would cone from ny experience
5 with the RCMP, but the principles, for exanple, of

6 muzzl e energy, that goes back to ny education at

7 university in physics, for exanple, where energy is a
8 phenonenon that is -- that it was part of the physics
9 curriculum So --

10 Sure. | certainly appreciate that point. | can tel

11 you that physics was not ny favourite subject, and so |
12 take your point that anybody who has studi ed physics

13 certainly may have sone understandi ng and opi ni on about
14 things |ike nuzzle energy, right?

15 Correct.

16 kay. And | think I understood fromyour CV that you
17 wor ked for the RCMP for your entire professional career
18 up until My, | think you said, 8th of 2020, right?

19 That's correct.

20 Who did you receive your paycheque from during that

21 period from 1977 until 20207

22 My paycheque cane fromthe Governent of Canada.

23 Ckay. And while you worked for the RCMP, who did you
24 under stand was your boss?

25 Ch, | had nunerous bosses over the course of ny career.
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The RCMP has a hierarchical organization nuch |ike

ot her governnent organi zation, and dependi ng on what

particul ar year you' re tal king about and what job |
doing, | would report to various supervisors.
Ckay. Maybe just let nme see if |'ve understood the

hi erarchy correctly, and so I'lIl just see if I've ¢

these things right. The CFP is a, let's call it, a

Canadi an governnment programw thin the RCMP; is that

right?

That's correct.

And the comm ssioner of the RCWP serves as the
conm ssioner of firearns; is that right?

Yes. |It's a separate and distinct appoi ntnent, but
it's usually vested in the sane person.

Okay. And is the conmm ssioner of firearns responsi
to the Mnister of Public Safety of Canada?

| believe that is the case, yes.

kay. And we established earlier that since your
retirement, now you are consulting for the Canadi an
Firearnms Program right?

Yes, | am

And that's paid work?

Yes, it is.

How nmuch are you being paid, sir?

My current contract, | ambeing -- if | give you th

any

was

ot

bl e

e
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1 nunber on an annual i zed basis, that would be $107, 000
2 per annum
3|1 Q Ckay. \Who is paying you that?

4 The Governnent of Canada.

5| Q And is that in accordance with a contract that you

6 entered into with the Governnent of Canada?

70 A VWell, at the present tinme, |I'mwhat the RCMP refers to
8 as a tenporary enployee. So it's not a -- it's not a
9 contractor in the sane sense as a -- say, as a plunber
10 woul d be a contractor, but it's not a full-tine

11 per manent enpl oyee either. It's kind of in between.
12 | Q | see. And so | think that hel ps explain, for exanple,
13 why you -- as | understand it, you still use an RCW
14 emai | address, right?

15 | A Yes, | do.

16 | Q And do you have a boss within the RCMP at the nonent?
17 | A Yes, | do.

18 | Q Wio is that?

19 | A That woul d be Superintendent Suzanne Bl ack.

20| Q kay. When was the last tinme you updated your CV?

21 A. It woul d have been post-retirenent, so in June of this
22 year, | believe. | believe that is on ny affidavit.
23 Yes. |If you |look on page 1 of ny affidavit,

24 you'll see that it's dated June of 2020, so that would
25 have been the last tine that | updated it.
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1] Q Sure. | think you're referring to Exhibit A of your
2 affidavit, which is your CV, right?
3 Yes.
4 Ckay. And why did you update your CV at that tine?
5| A Because there had been a significant change in ny
6 credentials at that tinme. | could no |onger accurately
7 claimto be manager of Specialized Firearm Support
8 Services; that had term nated on May 20t h.
9 And it also reflected the consultancy | entered
10 into follow ng that.
11| Q And did you change anything substantively in your CV at
12 that tine, or was it nostly just to reflect your new
13 rol e?
14 | A The sol e change there, | believe, was to reflect ny
15 change i n enpl oynent status.
16 | Q kay. And you've had the sanme enpl oyer for your whole
17 prof essional career. So did you rely on this CV
18 predom nantly to basically support you in providing
19 evi dence when needed?
20 | A VWll, my CV right now at -- the June 2020 CV reflects
21 the cumul ative total of my experience throughout
22 42 years of service with the RCMP. At earlier stages
23 in ny career, | would have | ess experience, and there
24 woul d be | ess content.
25 So the -- so in that sense, the CV varied
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1 dependi ng on what particular year you would be
2 referring to. So they -- so ny CVin 1977 woul d be
3 vastly different than ny CV today.
4 O course. | understand fromyour CV that you've
5 managed the SFSS since 2008; is that right?
6 That's correct.
7 And you were the head of a team of what you' ve called
8 firearm technicians?
9 Yes.
10 And in your affidavit | think you ve said that as a
11 group you coll ected and assessed technical informtion
12 to classify firearns, and one of the reasons that you
13 did that was to determne if a particular firearmis
14 non-restricted, restricted, or prohibited for purposes
15 of the Crimnal Code, right?
16 Yes. | engaged in those kinds of activities. The
17 information is in, you know, para 8 and the few
18 paragraphs following that in ny affidavit. The -- it's
19 not quite in the sanme order as you posed your question,
20 but, yes, the -- one of ny roles was to oversee the
21 production of the Firearns Reference Table, and that
22 required firearnms to be properly identified as well as
23 the classification being assessed.
24 Right. So yeah ny question was pretty narrow. It's
25 basically one of the reasons why you and your team
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1 reviewed technical information was to determ ne whet her
2 a firearmwas non-restricted, restricted, or prohibited
3 for purposes of the Crimnal Code, right?
4| A That was one of the purposes, yes.

5| Q Yeah. And that was ny question.

6 So ny understanding is that when a technician

7 woul d form an opi ni on about whether a firearm was

8 non-restricted, restricted, or prohibited, that that
9 woul d be recorded in the FRT, right?

10 | A. Yes. The technician's assessnent woul d be reported,
11 and then a second equally qualified technician would
12 review, and if both of them agreed, then the

13 i nformati on woul d be publ i shed.

14 | Q Ckay. You call those, | think, "classifications"

15 sonetinmes, right?

16 | A Yes. The office shorthand for that is a classification
17 det er m nati on.

18 | Q kay. And | think I just understood you to say that

19 that's nade by one person and then revi ewed by anot her
20 person at basically the sane | evel of seniority?

21 | A For the vast mpjority of the Firearm Reference Table

22 records, yes. |If the technical issues are nore

23 conpl ex, there is an escal ation process avail abl e where
24 the determ nation can be reviewed by nore senior and

25 nore experienced individuals within the SFSS.
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1] Q Okay. And your evidence in your affidavit is that the
2 opinions that are reflected in classification
3 determ nations are not intended to be binding, right?
4 Yes, | believe that is stated.
5| Q You can | ook at paragraph 12 of your affidavit for
6 t hat .

70 A Paragraph 12, yes. Yes, that's correct. It is

8 i ntended to be non-bi ndi ng.

9| Q And when you say "intended," you nean by the SFSS and
10 t he CFP?

11 And the RCWMP, as well. The --

12 Right. And --

13 | A The current reference table is a reference database.
14 No one is forced to use it. And individuals who do use
15 it can choose to use the information as they see fit.
16 | Q Right. And so | take that to nean, as you've said,

17 that those individuals who use it, effectively, would
18 be free to formtheir own opinion about a given

19 firearm right?

20 | A Yes. And, in fact, that has happened on numnerous

21 occasi ons.

22| Q And you know, for exanple, that sone of the people who
23 rely on the FRT are | aw enforcenent organizations,

24 ri ght?

25 | A Yes. The Firearns Reference Table is wdely
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1 distributed to | aw enforcenent w thin Canada.

2 Is distributed to them and you know that it's a

3 resource that they nmake use of, right?

4 Yes. M understanding is that the police viewthe

5 Firearns Reference Table as a very useful resource, and

6 they use it frequently.

7 kay. And it's also used by, | think you descri bed

8 them as, adm nistrative decision-nakers under the

9 Firearnms Act, right?

10 It's nore broad than that. It's admnistrative

11 deci si on-makers under the Firearns Act for

12 regi stration, for exanple, but also under the Export

13 and I nport Permts Act for the -- for inport and export
14 permts, and possibly other users that |I'm not aware
15 of .

16 Sure. And | think your point at paragraph 12, which

17 you' ve confirnmed today, about it not intended to be

18 binding is that those organi zations that rely on the

19 FRT could reach a different opinion in the SFSS about
20 the classification of a firearm right?

21 Yes, they coul d.

22 And a firearm busi ness could reach a different opinion,
23 right?

24 Yes, it coul d.

25 And | suppose an individual gun owner could, as well,
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1 right?
2 Yes.
3 And | think the point that you make in paragraph 12
4 about it not being intended to be binding is that
5 there's no legal authority I could point to to say,
6 This opinion is right, and this opinion is wong,
7 correct?
8 Yes. The way | would say it is that the Firearns
9 Ref erence Tabl e classification determ nati ons do not
10 carry the weight of law. They' re not enforceable
11 det erm nati ons.
12 Okay. And so that's your evidence about it not being
13 I ntended, as you say, to be binding. M understanding
14 Is that, as we've discussed, that it is wdely used by
15 | aw enf orcenent organi zati ons. And woul d you agree
16 that it is relied on in making decisions about
w7 arresting and chargi ng peopl e?
18 Yes. M contact with | aw enforcenent officers would
19 | eave ne to believe that the information in the
20 Firearnms Reference Table is inportant to themin terns
21 of fornulating charges, but it's not the sole
22 information. The FRT information conbined with a
23 variety of other information is what [ eads to the
24 decision to lay a charge.
25 Ckay. And in your affidavit, sir, you' ve referred to a
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Q

case call ed Henderson. Are you aware of that -- well,

"Il give you the pinpoint in your affidavit.

| think that is nentioned in a footnote, | believe.

Yeah. Let nme know when you have that in front of you.

Do you happen to have the page nunber?

Sol think it's footnote 9.

Footnote 9, yes. Correct, yes. So | see Henderson

t here. Yes.

And so you were involved in that case, | understand,
that -- | think that you wote a neno that was then

i ncorporated into evidence in that case. Do you recal

t hat ?

Yes, | do.

And in that nmeno, in the reported decision fromthat

case, it says that in that neno you wote that:
(as read)
"The FRT database is distributed to
federal, provincial, and nunici pal
police to help correctly identify
firearnms in the field and to determ ne
the correct legal classification of a
firearmfor |aw enforcenent purposes.”
You woul d agree that that's accurate, right?
Yes.

And | can take you to it, but in your CV, you al so,
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1 think, confirmthe sanme point. You say that: (as read)
2 "The FRT is used extensively by police
3 units specializing in firearns
4 enf orcenent . "

5 So that's obviously sonething that you agree with and
6 that you know from your experience, right?
7 Yes.

8 kay. And so another topic that you touch on in your
9 affidavit is comunication with the public about the
10 regulation. D d you play sone role in determ ning how

11 the public woul d be communi cated with about the

12 regul ati on?

13 Yes. | had a role to play, primarily technical,

14 ensuring that the conmunication was technically correct
15 where it spoke to technical matters.

16 The communi que was prepared by the RCVMP Canadi an
17 Fi rearns Program Communi cation Service with input from
18 all the affected branches of the CFP.

19 And the SFSS was one of those affected branches, right?
20 Yes.

21 And so you were a part of providing input about the

22 conmuni cation to the public, right?

23 Yes. My -- | had input into the communication to the
24 public post May 1st.

25 Sure. And in your affidavit, you've described that
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1 bet ween May 22 and June 5th, a one-page information
2 sheet was sent to 2.2 mllion individuals with a valid
3 firearnms licence. You had sone involvenent in the
4 preparati on of that one-page information sheet?
5 Yes. In fact at both ends | hel ped prepare the text of
6 t he comuni que as wel |l as having received one nyself,
7 personally, as a firearns owner.
8 Sure. And you've provided an exanple of one of those
9 at Exhibit Cto your affidavit.
10 And then you've also said that on May 15th of
11 2020, an information sheet was sent to 4,500 firearns
12 busi nesses. And, again, did you have sone invol venent
13 In preparing or review ng that communi cation?
14 Yes, | did. And that was, again, a technical role.
15 One of the major conponents of that was to ensure that
16 the -- was to establish the search criteria for the
17 registry to determne all of the firearns that were
18 affected so that all of the owners could be identified.
19 So the -- so, again, the role was technical, and
20 for that one we had substantially nore invol venent.
21 For the May 15th communi cation sent to the firearns
22 busi nesses, right?
23 No. For the conmunication sent to all of the
24 regi stered owners. |I'msorry. Mybe we're not
25 referring to the sane one.
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Wll, why don't you flip to Exhibit C of your

affidavit.

Yes. | have that.

So there's an announcenent of a firearns prohibition.

| understand that to be what went out to 2.2 mllion

i ndi vidual s, right?

Yes.

And just | ooking at that particul ar docunent, would you
agree with ne, sir, that that generic notice doesn't

i nform gun owners whether a firearmthat they own is an
unnanmed variant of a firearmin the regul ation?

The docunent does not differentiate between nanmed or
unnanmed vari ants.

Right. So you would agree with nme that this notice
doesn't informa gun owner about whether or not a
firearmthey own m ght be an unnamed variant?

It doesn't identify whether the -- a nmenber of the
public owns a naned variant or owns an unnamed vari ant.
It doesn't identify either one of them by make and
nodel .

kay. And so | think we're on comon ground that this
doesn't, therefore, provide any information to a gun
owner about whether or not they own an unnaned vari ant?
The docunent itself doesn't tell them however, it does

offer a mechanismfor the owners to obtain nore
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1 information if they are concerned that they m ght have
2 one of those affected firearns.

3 And by that you nean in the bottomright corner it

4 says, "For a list of newy prohibited firearns and

5 i nformation, go to the CFP website,” and then it has a
6 website there?

7 That's right. As well as, "What Are Your Options."

8 What Are Your Options is: (as read)

9 "Wait for further instructions, have

10 your firearm deactivated, or legally

11 export your firearm"

12 That's what you're referring to?

13 Yes. In the course of doing those things, an owner

14 woul d be in contact with a firearns business,

15 presumably. And the firearns business may be in a

16 position to advise themon whether their firearmis a
17 variant or not.

18 Let's just return. At the outset, we went to your

19 par agraph 25, and we tal ked there are named variants
20 and there are unnaned variants, and so | think we got
21 on the sane ground about what we nmean when we're using
22 those two terns.

23 Yes.

24 And so an unnaned variant, of course, is sonething that
25 is not listed in the regulation, right?

amicusreporting.com
403.266.1744



Canadian Coalition for Firearm Rights et al v. Attorney General
Murray Smith on 10/29/2020

42

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A

Yes. An unnaned variant is one which is not listed in
the regulation but is nonetheless still wthin the
scope of the variant or nodified version clause of the
regul ati ons.

And so, in your view, what would be the best way for a
gun owner to find out whether or not they have

sonet hing that you just described as an unnaned
variant ?

Well, firearns owners woul d have a nunber of options.
One would be to figure it out for thenselves, which is
not as difficult as some would say. The -- nobst of the
variants that are in circulation in Canada are obvi ous
to everyone as variants. |In fact, the owners typically
purchase the firearm because it was a vari ant.

So, for exanple, the |argest single group of
firearns naned in the regulations is the AR platform
There's about 90,000 of these firearns in circulation
in Canada. And the AR platformis well-known to
firearms owners, and people typically buy one of those
firearnms because they know it is a variant of the
AR- 15, and that is a desirable characteristic.

So for the vast mpjority of these firearns and
their variants, the |ineage, history, and relationship
of these firearns to the original firearmis

wel | - known.
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1 There is a percentage where the association with

2 the parent firearmis perhaps |ess clear, but for the

3 majority, it's pretty straightforward.

4 Sure. And so you woul d understand that, of course, the

5 consequences of maki ng what coul d be perceived as an

6 I ncorrect conclusion on this has potential crimnal

7 consequences, right? Because if | amin possession or

8 using a restricted or prohibited firearmw t hout

9 proper, let's say, permssion to do so, you understand
10 that the consequences for that are potentially

11 crimnal, right?

12 Yes. There's a potential for crimnal consequences.

13 The --

14 Right. And so you nentioned that, in your view, it's
15 soneti nes easy to determ ne whether sonething is an

16 unnaned variant, and then sonetines it can be a little
17 nore tricky. And so let's say I'"'min a situation where
18 | have some doubt about the conclusion that |'ve drawn.
19 What woul d be the best resource for nme to rely on at

20 t hat point?

21 Wl l, you've posed two questions there. First of all,
22 what | said was that the majority of the variants are
23 obvi ous and self-evident, and only a small percentage
24 whi ch is not.

25 Secondly, for owners who are uncertain about the
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status of their firearmare wel cone to contact the
Canadi an Firearnms Program They can contact via 1 --
pardon nme. A toll free nunber, they can contact the
programvia email. They can contact their |ocal chief
firearns officer. They could consult outside of the
CFP, as well, with firearns businesses; in particular
t he business that sold themthe firearmor is about to
sell themthe firearm There's |lots of options for
owner s.
kay. So if I were to call the CFP nunber, the person
who -- if sonebody answered that call, what woul d that
person refer to to answer ny question about ny given
firearn? How would they provide ne with their opinion?
If the -- the first thing that the individual would do,
inall likelihood, is look up the firearmin the
Firearns Reference Table to see what the classification
I S.

| f that does not satisfy the question, then it
woul d be referred to SFSS for a nore technical analysis
and answer.
And when the SFSS reached its concl usi on, how woul d
t hat concl usi on be recorded?
It depends on the exact circunstances. Sonetines the
answer is already in the FRT, but people are unable to

find it, and sinply point themto the correct FRT entry
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1 or provide thema copy of the FRT entry.
2 If there is no Firearns Reference Table entry for
3 a particular firearmthat's the subject of a query,
4 then SFSS would create an entry for that firearm
5 And so at the culmnation of all of that, as an
6 i ndi vidual, what | would have is the SFSS s opi nion
7 about nmy firearm right?
8 Yes.
9 And that's the opinion that we agreed is not binding,
10 right?
11 Correct.
12 And so if as an owner | wanted an answer that was
13 bi nding, | would need that fromthe G C, right?
14 I don't know how you woul d get an answer that is
15 bi ndi ng other than going to the courts, for exanple.
16 The courts are the ultimte determ ner of what the
17 classification of a firearmis, and...
18 That's fine. | appreciate that.
19 And so in your affidavit, back to the body of the
20 affidavit, at paragraph 16. Let nme know when you have
21 that in front of you.
22 Yes, | have paragraph 15.
23 kay. At the end of paragraph 16, you say that:
24 (as read)
25 "Omers of firearns that were classified
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as restricted prior to May 1st, 2020,
and were prohibited by the Regul ation
were al so provided with individualized
| etters advising themof the change.”
And | just wanted to confirmthat you haven't exhibited

an exanple of that to your affidavit, right?

A Are you referring to paragraph 157

MR, MACKI NNON: 16.

Q M5. WARNER: 16.

A 16. I'msorry. M hearing is not the greatest.

Q Not at all. So the |ast sentence of paragraph 16.

A Yes. The -- based on the contents of the Firearns
Registry individualized letters were sent to owners of
firearns affected by the May 1st regul ations --

Q kay. Did you --

A -- which were previously restricted.

Q Right. And I'mcorrect that you haven't exhibited an
exanpl e of one of those to your affidavit, right?

A No.

Q Do you have access to the affidavit of Ryan Steacy?

A. | don't have it with nme here today, no.

M5. WARNER: kay. | wonder if we could go off
the record for a nonent?

MR, MACKI NNON: Sur e.

(DI SCUSSI ON OFF THE RECORD)
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1 Q MS. WARNER: M. Smth, | understand that the

2 I nclusion of the Firearns Reference Table has nade it

3 I npossi ble for you to access docunents that we sent to

4 you, and so I'mgoing to try to share docunents with

5 you one at a tinme, as needed.

6 And before we took the short break, we were

7 tal ki ng about letters that were sent to individuals who

8 had firearns that were restricted before the

9 regul ation. Do you recall that discussion that we were
10 havi ng?

11 Yes, | do.

12 So what you should have in front of you nowis the

13 affidavit of Ryan Steacy. |It's an affidavit filed in
14 support of one of the injunction applications, and

15 Exhibit Gto that affidavit is entitled, "Firearm

16 Regi stration Certificate Inpacted By the Anended

17 Classification Regulations.” 1Is that what you have in
18 front of you?

19 | A Where would | find the part about firearns registration
20 application?

21| Q If you're looking at Exhibit G That's basically the
22 title of the letter.

23 | MR MACKI NNON: So you want to go to Exhibit G of
24 this.

25| A Exhibit G
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VR, MACKI NNON: What page nunber would it be; do

you know?
I"'mstill not clear where |I'm supposed to look. Is it
somewhere inside this affidavit?
M5. WARNER: Try going to the very | ast page.
| don't have a scroll bar, so it's going to take at a
while. OCh, there it is.

kay. Yes. The very last page is titled,
“"Firearm Regi stration Certificate Inpacted By the
Amended C assification Regul ations.”
kay. And this is a letter sent by the RCMP, right?
It appears to be. | didn't view every i ndividual
letter, but, yes, this appears to be one of those.
And in paragraph 16 of your affidavit, you said that
letters were sent to individuals who owned previously
restricted firearns. |Is that an exanple of the kind of
| etter that you describe in paragraph 16 of your
affidavit?
Yes. Yes, it is.
And you described the letter in your affidavit, and so
| took fromthat that you had sonme know edge of these
letters. Were you involved in either preparing or
review ng these letters?
I was involved in the preparation of the text that was

common to all of the letters. | was also involved in
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1 identifying all of the registry files --
2 Ri ght .
3 -- for firearnms which would be subject to inclusion in
4 these letters.
5 Great. And so sone of that text says: (as read)
6 "These firearns |isted bel ow are now
7 classified as prohibited, and the
8 previous registration certificates are
9 automatically nullified and are
10 therefore no |Ionger valid but should be
11 retained as a historical registration
12 record.”
13 So you were involved in either drafting or sonehow
14 contributing to or inproving of that text that's
15 standard in the letter, right?
16 Vell, | contributed to the text of the letter, but that
17 particul ar | anguage did not conme from ne.
18 Did you reviewit, and do you agree with it?
19 Yes, | agree with it.
20 kay. |I'mgoing to share anot her docunent with you,
21 now, so |let me know when you've had a chance to open
22 what | just shared with you.
23 So far nothing has appeared. Do | have to close this
24 one first?
25 | MR MACKI NNON: Probably. | haven't seen anything
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1 come in.
2 Have you sent anot her docunent?
3| M. WARNER: Yeah. It should be tab 5.
4 | MR MACKI NNON: Have you sent it to us? | don't
5 have it in ny inbox. GCkay, there it is now
6 So, Murray, if you go to where it says "chat" at
7 the bottom and open up the chat function.

8 A. Yeah.

9| MR MACKI NNON: Do you see that? At the bottom of
10 the screen there, sonewhere on the screen, it should
11 say "chat," and there should be a little notification.
12 A. There's not, actually.

13 | MR MACKI NNON: kay.

14 | (DI SCUSSI ON OFF THE RECORD)

15 | MR MACKI NNON: So coul d you descri be what that
16 docunment is, Counsel?

17 | Q M5. WARNER: kay. So the docunent that you
18 have in front of you nowis printed froma website.
19 It's https:/ww@cnp, et cetera, .ca.

20 So this is froman RCVP website about What you
21 need to know about the Governnent of Canada's new
22 prohi bition on certain firearns and devi ces.

23 Just generally, do you recognize this text from
24 that website on the RCMP web page?

25| A Yes. In general, | recognize the text.
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1] Q kay. And so at the very top of this page, you'll see
2 it says "lnportant Notice." I'll just give you a
3 nmonment to read that.
4| A kay. |I'mjust |ooking at that now.

5 Yes, |'ve read the openi ng paragraph.

6| Q kay. And so that paragraph says that: (as read)

7 "Aletter was recently sent out to

8 I ndi vi dual s/ busi nesses to informthem

9 that their previously registered

10 restricted firearns are now prohibited

11 and their registration certificates

12 became nul lified."

13 And so you can agree with ne that that's a reference to
14 the type of letter that we just reviewed that was sent
15 to Ryan Steacy, right?

16 | A Yes, | do.

17 | Q kay. And now, there's another sentence that says:
18 (as read)

19 "This nullification is the result of the

20 | egi sl ati ve change in Crimnal Code

21 regul ati ons and not the result of any

22 decision by the registrar to revoke the

23 registration certificates under the

24 Firearnms Act. Accordingly, the letter

25 is not a firearmregistration

amicusreporting.com
403.266.1744



Canadian Coalition for Firearm Rights et al v. Attorney General
Murray Smith on 10/29/2020

52

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

certificate revocation notice."
Do you see that?
Yes, | do.
Ckay. So you were involved in contributing to the
standard text in the Ryan Steacy letter. D d you have
any involvenent in reviewing or contributing to this
| anguage on this web page?
| did not have direct input into it -- into the |egal
| anguage. That's not ny special -- area of
speci al i zati on.

| saw this information as a result of review ng
the entire text, but that particular |anguage did not
cone from ne.
Did you review it before it was posted publicly on the
website?
Yes.
Was t hat because, basically, the people who posted it
wanted to ensure that the SFSS agreed with what was
bei ng posted?
No. The purpose of ny review of the docunent was to
det erm ne whet her any technical information on firearns
that was in any of the conmuni cati ons docunents was
conpl ete and accurate.
Sure. This doesn't refer to any technical information,

but you did review it before it was posted, right?
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1| A Right. | reviewed all of the comuni cati ons packag
2| Q Yeah. And do you agree with the |anguage that | ju
3 revi ewed about the nullification as a result of the
4 | egi sl ati ve change? Do you agree with that?

5| A Yes. My understanding is that's how it worKks.

6| Q Yeah. So, for exanple, you didn't raise any concer
7 or suggest any edits or anything like that to that
8 | anguage?

9| MR MACKI NNON: He just had said that this was
10 that part was drafted by |l egal, and so that he does
11 have input into that aspect of it.

12 | M5. WARNER: Sure. | think he's answered th
13 gquestion, in any event.

14 | Q It was just that, in reviewing it, you didn't sugge
15 any edits or raise any concerns?

16 A. No, | did not.

17 | Q kay. And | amgoing to show you one nore docunent
18 Maybe before | do that, | think it m ght be hel pful
19 the Court to exhibit what | just showed to the witn
20 for identification.

21 MS. WARNER: So, Counsel, do you have any

22 concerns with that?

23 | MR MACKI NNON: No. |If you want to just ask

24 Murray if he recogni zes that docunent in any way.
25 Do you know what that docunent is?
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1| A Whi ch docunent are you referring to?
2 MR, MACKI NNON: The notice, "Wiat You Need to Know
3 About the Governent of Canada's New Prohibition on
4 Certain Firearns and Devi ces."
5| A Yes. That's the docunent we were just speaki ng about,
6 and, yes, | do recognize it fromthe drafts |I revi ewed.
7 | MR MACKI NNON: Ckay.
8 | M5. WARNER: So we're agreed we'll make that an
9 exhibit for identification?

10 | MR MACKI NNON: Sur e.

11 EXH BI T A FOR | DENTI FI CATION - Tab 5

12 Docunent titled "What You Need to Know

13 About the Government of Canada's New

14 Prohi bition on Certain Firearns and

15 Devices" with "Inportant Notice" at the

16 t op

17 | Q M5. WARNER: And, sir, just before leaving this

18 docunent, | just wanted to confirmw th you that if you
19 | ook under, "How this prohibition affects owners of

20 these firearns,” it nentions that the regul ation

21 prohibits firearns and their variants.

22 And then immedi ately below that, you see that it
23 points individuals to the Canada Gazette, right?

24 | A Yes. It indicates that a list of firearns is avail able
25 on the Canada Gazette.
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1] Q And so do you understand that that woul d poi nt sonebody
2 to, basically, the regulation itself?

3 A. Wll, I"'mnot famliar with the URL for the Gazette,
4 but it looks like it is the URL for the anendnents nade
5 on May 1st.

6| Q Ri ght.

7 Okay. |'mgoing to show you anot her docunent.

8 Let me know when you have that open in front of you.
9| A Yes. |I'mjust getting sone instructions on how to work
10 the software. |I'mnot famliar with it.

11 | (DI SCUSSI ON OFF THE RECORD)

12 MR MACKI NNON: Agai n, Counsel, can you describe
13 the docunent for M. Smth.

14 | Q M5. WARNER: So this docunment shows the website
15 that we were just |looking at at different points in
16 tinme.

17 And so on the first page of the docunent at the
18 top, you should see "May 1 of 2020," basically in

19 between two little triangles up at the top right-hand
20 corner of the docunent.
21 A. Yes. kay. That's fromthe internet archive, |
22 presune.
23| Q You bet. And so you recognize this as an earlier
24 version of the web page we were just |ooking at?
25| A | didn't check the date of the other web page, so.
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1 Q So, for exanple, this does not have the notice at the
2 top of this docunent. Do you see that?

3 What am | | ooking for again? |'msorry.

4 So we just reviewed the notice that tal ked about

5 nul lification.

6 Yes.

71 Q And that was at the top of the page. And when you | ook
8 at this one, you can see that that notice is not there,
9 right?

10 That was page. ..

11| Q So on the first page, we don't see any information

12 about the nullification of certificates, right?

13 | A I"mscrolling through the docunent. | don't see

14 anyt hi ng.

15| Q kay.

16 | MR MACKI NNON: Counsel, it doesn't indicate here
17 the date of the --

18 | MS. WARNER: So if you ook in the top

19 ri ght-hand corner of the page --

20 | MR MACKI NNON: Yeah.

21 MS. WARNER: -- it says "May 1 of 2020." For
22 exanple, if you scroll through a few pages, on page 5
23 of the docunent, that date changes to May 9. Do you
24 see that?

25 | MR MACKI NNON: Sorry. Is this an amal gam of nore
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1 t han one version?
2| M5, WARNER: Yes. |'m show ng you the
3 di fferent versions.
4 | MR MACKI NNON: kay. There's no evidence in the
5 record to describe this. So as you're describing it,
6 you' re providing evidence, but | don't know that Mirray
7 can confirmthis in any way.
8 | M5. WARNER Sure. So as the w tness
9 described, this is fromthe web archive, which, as I
10 understand it, is accessed through sonething called
11 "Way Back. "
12 | Q And so if you look at the date on the top right-hand
13 corner, sir, do you see where the date changes to
14 May 9.
15 | A Looki ng on page 5, yes, there is a header at the top of
16 page 5 which | ooks |ike the Way Back machine tinme stanp
17 or date stanp for the docunent.
18| Q G eat .
19 | A In this case, May 9.
20| Q Ckay. And under that, you --
21 MR, MACKI NNON: Sorry. There's no tine, like
22 actual tine on this date, when it was put up or in
23 effect. Like, this could have changed. So | don't
24 know if this is accurate for that day.
25 MS. WARNER: well --
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1| MR MACKI NNON: That's all I'm--
2| M5, WARNER: Sure. Maybe | could ask the
3 W t ness sone questions, and you can let ne know if you
4 think the evidence is evidence that he can speak to.
5| Q So on May 9th, you'll see that at the top of the page,
6 now we see an inportant notice, and it says it's an
7 "Update on 10 and 12 gauge shotgun classification.”
8 And so, sir, |I've taken it from your evidence that
9 you were generally involved in conmmunications to the
10 public fromthe SFSS and the CFP related to the
11 registrations. So let's just start with confirm ng
12 that. You were generally involved in the comruni cation
13 with the public, right?
14 Yes.
15 And you've said in your CV that it's part of your
16 current role to be involved in the roll out of the
17 regul ation, right?
18 That's correct.
19 | Q And so do you recall being involved, in between May 1st
20 and May 9th, in communications about updating the
21 public website of the RCMP to include this inportant
22 noti ce about update on 10 and 12 gauge shotguns?
23 | A I recall the issue, and the text on page 5 | ooks I|ike
24 the text that was released. It would definitely be
25 post May 1st, but | don't recall specifically when the
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web page was updated to include that information,

whether it was the 9th or sonetine before.

Q And in terns of the general timng around May 9th, as
you say, it would have been sonetine after May 1st;
this is shortly after May 1st. This generally
coincides with your recollection about when you were
havi ng conversati ons about this 10 and 12 gauge shot gun
I ssue?

Yes. It was after -- it was shortly after May 1st.

Q Okay. And you reviewed this text before it went |ive
on the website, right?

A Yes.

MR, MACKI NNON: Well, that's assumng it was |live
at the website. W can't -- or unless he can confirm
that he knows for sure that this actual docunent was
live on the website.

Q M5. WARNER: Do you know, sir, whether this
i nformati on was put up publicly on the website at sone
poi nt ?

A This kind of information was published on the CFP
website, but | haven't conpared this docunent, you
know, letter by letter, word by word to see if it's
exactly the sane as what was posted, but | would say
it's generally the sane.

Q And then if you continue to scroll about four or five
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pages onwards, please |let ne know when you see the date
change to Septenber 10t h.
Ckay. I'mscrolling now. This conputer is slow It's
taking its tine to scroll down.

Ckay. Septenber 10th. Yes, | have -- | have a
docunent which is flagged as Septenber 10t h.
kay. And now you can see at the top of the web page
Is that notice that we first reviewed that's related to
the nullification of certificates, right?
Yes. This particular docunment speaks to nullification.
And if you keep scrolling for two or three nore pages,
what you should see is that the update on 10 and 12
gauge shot guns now appears closer to the end of this
web page and this information. Let ne know when you
see that.
Yes. There's a section entitled, "Update on 10 and 12
Gauge Shotgun d assifications.”
kay. And so that was helpful for nme in terns of just
understanding the timng of when certain things were
comuni cated to the public. And so you said it sounded
about right to you that the 10 and 12 gauge shot gun
I ssue was early May or so. And then would it accord
with your nenory that it was sone tine in and around
Septenber 10th or so that there were internal

di scussions at the RCMP about the need to communi cate
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1 about the nullification of certificates?

2| A | don't recall precisely when that took place. |

3 recall there being a conversation on it, but as for

4 exactly when, no, | can't say.

5| MR MACKI NNON: Counsel, just before you keep

6 going, | don't see how the nullification of

7 certificates is relevant to his affidavit or the

8 i njunction here. Can you |let me know how that's

9 rel evant to this notion.

10 | MS. WARNER: Sure. So it relates to his

11 evi dence at paragraph 16 about the letters that were
12 sent out. And so this is tied into that in terns of
13 the information provided to the public to understand
14 the regulation. And, also, M. Smth has given his

15 evi dence about hi s understandi ng about how an

16 I ndi vidual can get a final answer about whether or not
17 they're exposed to crimnal liability. And his answer
18 was that that person needs to get that fromthe Court.
19 And so |I'm exploring his understandi ng of what

20 i ndi vidual s are being told about that and how t hey can
21 get that advice that he's spoken to today.

22 | Q So, really, ny final question for the w tness about

23 this was when you sent the letters to the individuals,
24 i ke the one that we | ooked at from Ryan Steacy, were
25 you aware of anybody commruni cating, reaching out, to
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Q

t he CFP about sone confusi on about how they could
respond to that letter?
Yes. There were all kinds of questions received by our
comuni cati ons division and by the branch of SFSS which
responds to technical queries.

So people were calling in asking to confirm
whet her or not their firearmwas affected. As |
understand it, they were also calling in asking what to
do with their firearns or what would ultimately be done
with the firearns.
Right. And that's helpful. And I think the point
Is -- I"mjust looking to confirmthat you understood
that what was then put on the RCMP website was, as a
result of that, to explain the RCOMP' s understandi ng
that the nullification and the letter is not a firearm
regi stration certificate revocation notice, right?
You know, the communi cations docunents are |iving
docunents, and they're constantly inproved to better
conmuni cate i ssues which the CFP believes are of
interest to firearns owners.

So, yes, as tinme went on, when issues becane
evident, it's nuch nore efficient to address themin a
communi cati on venue such as the RCMP website.

Yeah. | think that's good for that.

M5. WARNER: Counsel, | think it could be
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1 hel pful for the Court to have that docunent exhibited
2 for identification purposes.

3| MR MACKI NNON: That's fine. But, you know, it's
4 not a conplete -- it's unclear whether this is a

5 conpl ete version of whatever was up there, is what |I'm
6 saying. You can put it there as to what it indicates,
7 but I"mjust not sure if it's conplete with -- because
8 you've put in a couple of days in there, too, and |

9 don't know if they're conplete, and I don't know if the
10 witness can tell looking at it right nowthat it's

11 conpl ete because he can't recall whether -- this

12 particul ar version or not.

13 | M5. WARNER: | mean, | appreciate all of that.
14 It sounds |ike you' re okay exhibiting it for

15 I dentification?

16 | MR MACKI NNON: Yeah.

17 | MS. WARNER: Ckay.

18 EXH BI T B FOR | DENTI FI CATION - Tab 35

19 Docunent titled "Wiat You Need to Know

20 About the CGovernent of Canada's New

21 Prohi bition on Certain Firearns and

22 Devi ces" dated May 1, 2020 at the top

23| Q M5. WARNER: So, M. Smth, just to follow, one
24 guestion. So we've confirnmed that the RCMP sent

25 letters in respect of naned variants that were
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1 previously restricted. Wre letters sent in respect of
2 unnaned variants that were previously restricted?
3| A | don't know the answer to that fromnenory. | would
4 have to confirmthat. The -- it would depend on how
5 the issuance of the letters were synchronized with the
6 Firearns Reference Table at the tinme they were sent.

7 So, no, | don't know the answer to that question.
8 | M5. WARNER: So, Counsel, would you be willing
9 to have the witness |earn the answer to that question
10 and | et us know?

11 | MR MACKI NNON: We're not here to provide

12 under t aki ngs.

13 | MS. WARNER: So, Counsel, as | understand it,
14 the test for that is that if the information is easily
15 accessi bl e and woul d assist the Court in determ ning
16 the application that it's entirely proper for the

17 witness to provide that information to the Court.

18 So on that basis, would you be willing to have the
19 Wi t ness provide that informtion?

20 | MR MACKI NNON: No. Because he's here to answer
21 your questions to the best of his know edge and

22 personal know edge, and if he can't answer it, then

23 that's the answer.

24 UNDERTAKI NG NO. 3 - To provide

25 i nformati on on whet her there were
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1 |l etters sent in respect of unnaned
2 variants that were previously
3 restricted - REFUSED
4| Q M5. WARNER: Sir, when did you and your team
5 first start reviewng the FRT to update it in |ight of
6 what you understood was going to be in the regulation?

71 A The FRT itself was not actually touched until My 1st

8 because the FRT was accessible right up until May 1st

9 for use by |l aw enforcenent and others. So the FRT had
10 to remain in the format prior to May 1st right up until
11 m dni ght of April 30th.

12 So the FRT was not changed in advance at all

13| Q That nmakes sense to ne. And so the question is a

14 different one. | understand that you were ready to,

15 sort of, hit sonme button on sone conputer to update it,
16 as you say, at mdni ght on May 1st.

17 My question is when did you start review ng the
18 FRT for that exercise, to update it in light of what

19 you understood would be in the regul ation?

20 | A That started approximtely md April of 2020.

21| Q And why did it start at that tinme?

22 | A The CFP was notified of the potential of the

23 regul ati ons com ng soon.

24 | Q Ckay. And when you started to review the FRT at that

25 time, did you comuni cate to soneone in the governnent
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the variants that you identified that becanme named

vari ants?

A That information, | believe, is protected by cabi net
confidence. | don't believe |I can respond to that
guesti on.

Q Well, | guess I'll et your counsel take that position

or not. M question is, when you started your review
in April, as you identified variants, did you
comuni cate those to the governnent?

MR, MACKI NNON: H s answer is correct, that
i dentifying anyone to whomthe answer to that question
Is given would relate to the cabi net confidence,
relating to subm ssions to cabi net.

OBJECTI ON TAKEN to answering the question: M/ question is,
when you started your reviewin April, as you
identified variants, did you conmuni cate those to the
gover nnment ?

Q M5. WARNER: Sir, were you and your team --
wonder if we can just establish this ground-I|evel
poi nt, that you and your team were the source of the,
let's call them the newly naned variants as of

May 1st.

A What | can say is that | had input into the

regul ati ons, but | cannot say anything beyond that.

Q So to do your work, you would have had to know what the
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1 regul ati on was going to say, of course, right?
2 | MR MACKI NNON: Agai n, you're asking for
3 information that relates to subm ssions to cabinet, so
4 he cannot answer.
5| OBJECTION TAKEN to answering the question: So to do your
6 wor k, you woul d have had to know what the regul ation
7 was going to say, of course, right?
8 M5. WARNER: Sir, after the regul ati on was
9 pronul gated or becane |law on May 1st of 2020, |
10 understand that you and your team continued your work
11 of reviewing the FRT, right? You've said that in your
12 affidavit?
13 Yes. The Firearns Reference Table at the tine
14 contai ned, and still does, over 190,000 unique firearns
15 entries, and not all of those could be reviewed in the
16 time that was available. So work continued post
17 May 1st to update the FRT according to the changes
18 br ought about by the new regul ati ons.
19 Right. As you said, you were ready to update sone as
20 of May 1st, right?
21 That's correct.
22 And then | think your evidence is that, at that tine,
23 the list in the regulation was not exhaustive. Was
24 that your opinion that the list wasn't exhaustive as of
25 May 1st?
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1| A Yes. That was ny opinion then, and it remains so now
2 because manufacturers continue to produce new variants
3 of these firearns and still continue to produce new
4 variants of these firearns.
5 So the -- so any list that is created at any point
6 intime is alnost imediately out of date by virtue of
7 the activities of the manufacturers in the firearns
8 i ndustry.
9| Q Sure. Let distinguish between two different things.
10 In your affidavit, | think it's paragraph 24, you talk
11 about how, after May 1st, you were doing two things:
12 One is what you just described, which is as new
13 firearns basically cone to your attention, you're going
14 to engage in what you call your classification
15 exercise. But then you nention that also after
16 May 1st, you weren't just classifying new firearns that
17 cane to your attention; you were continuing to review
18 the FRT. And so those weren't new firearns; those were
19 ones with existing FRT entries, right?
20 | A Yes. Both activities took place followi ng May 1st.
21| Q Ckay.
22 | A As indicated in paragraph 24.
23| Q To the best of your know edge -- so | guess ny point is
24 this could be an estimate -- as between what |'m going
25 to call newfirearns and existing FRT entries, in terns
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1 of the work that was done after May 1st, which
2 percentage of those were new firearns versus existing
3 FRT entries?
4| A | don't have the nunber handy for new firearns;
5 however, for existing FRT entries, which were changed
6 post May 1st, there were about just short of 200
7 changed, 200 records changed, and of the 200,
8 approxi mately 80 dealt with the nine famlies and the
9 I ssue of variant.
10 | Q What did the ot her ones deal with?
11| A They dealt with the two categories: The large calibre
12 and hi gh energy categories.
13| Q Ckay. So between May 1 -- and | think your evidence is
14 It was around the m ddle of June that the SFSS was
15 i dentifying nore unnaned variants -- was there any
16 di scussi on about just delaying the promul gation of the
17 regulation to let the SFSS finish its work?
18 | MR MACKI NNON: Sorry. The pronulgation. You're
19 tal ki ng about the cabinet process, the G C being
20 pronul gated. That was done on May 1st.
21 | M5. WARNER: Right. And --
22 | MR MACKI NNON: You' re asking himnow in June.
23 | Ms5. WARNER: So the witness's evidence is that
24 the FRT was updated on May 1st with sone naned
25 vari ants.
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1] Q And between May 1st and the m ddl e of June, your

2 evi dence is that the SFSS continued to review the FRT,
3 and you've just said that that was because you coul dn't
4 conplete that work before the regul ati on becane | aw on
5 May 1st. And ny question is did you nake a request to
6 just delay the regul ation becom ng |aw so that you

7 could finish that review of the FRT?

8 | MR MACKI NNON: Agai n, that kind of question that

9 you' re asking concerning pronul gati on goes to cabi net
10 confidence because that concerns subm ssions to the

11 cabi net .

12 | OBJECTI ON TAKEN to answering the question: And between My

13 1st and the mddle of June, your evidence is that the
14 SFSS continued to review the FRT, and you' ve just said
15 that that was because you couldn't conplete that work
16 before the regul ati on becane | aw on May 1st. And ny
17 question is did you nake a request to just delay the
18 regul ati on becom ng | aw so that you could finish that
19 review of the FRT?

20| Q M5. WARNER: Is it part of the SFSS' s standard

21 procedure that when you identify an unnamed vari ant,
22 you communi cate that outside the SFSS to the governnent
23 In some way?

24 | A The conplication in the Firearns Reference Table and
25 the wide availability of the Firearns Reference Table
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1 is, in effect, how the determ nations are distri buted.
2 Ckay.

3 So unless the firearmin question was of interest for

4 sone other reason, it would not be advertised beyond

5 publication in the Firearns Reference Table.

6 Ckay. And at sone point during this process, a

7 deci sion was made that the FRT needed a public version,

8 right?

9 Well, a public version of the Firearns Reference Table
10 has been in our plans for many years, and it was first
11 made available, | believe, in early 2020 to the general
12 publ i c.

13 Right. Before that tine, it was only available to

14 organi zations with special access, let's call it?

15 Well, the public did not have direct access to the

16 Firearns Reference Table until 2020, but the public
17 woul d have indirect access. They could have

18 comuni cated with the firearns program for instance,
19 to pose a question about a firearm being a variant or
20 not .

21 And I'mthinking | said sonething to that effect
22 inny affidavit, and I'"'mjust trying to find it right
23 NOw.

24 Sure. And so | think the point is that the decision
25 was made, or at |east executed, in early 2020 to nmake a
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1 version of the FRT available to the public, as you say,
2 right?

3 Yes. Work had been underway on that for sone tine

4 prior to 2020, but 2020 was when we were able to

5 actually put the plan into action and nake the FRT

6 avail able to the public.

7 And so let's just wal k through the process for

8 accessing that. So a nenber of the public would need

9 to know that it's available to them and then basically
10 there's a web page at the RCVMP that has both the |aw

11 enforcenment version of FRT and then the public version
12 under that, right? You're famliar with that website?
13 Yes. Yes.

14 And so if a nmenber of the public clicks on the public
15 version, then, as | understand it, they're taken to

16 this 100 plus, thousand-page PDF docunent, right?

17 Yes. The only way to distribute the Firearns Reference
18 Table at the tinme to the public is via the PDF

19 docunent .

20 kay. And within that PDF, | understand there's a link
21 that can provide sonmeone with access to -- is it

22 firearns specifically affected by the regul ati on?

23 My recollection is there was a link to a |list, yes.

24 Ckay. And do you know whose idea it was to include

25 that or why it was included?
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1| A It was included purely for informational purposes, |ust
2 to informusers of the FRT where changes coul d be
3 f ound.

4| Q kay. And in terns of the firearns that the SFSS has

5 identified as unnaned variants since May 1 of 2020,

6 that isn't reported anywhere other than the FRT, right?
71 A I woul d have no i dea whether anyone else is recording

8 those firearns. They're recorded in the Firearns

9 Ref erence Table. Wether soneone else is keeping a

10 simlar list, | have no idea.

11| Q Right. | think ny question, though, was about -- the
12 SFSS's opinion, of course, is only available in the

13 FRT, right?

14 | A To the best of ny know edge, we have not distributed

15 lists beyond what's in the Firearns Reference Tabl e.
16 | Q kay. | think the easiest way for us to look at it is
17 just for nme to share it with you. So |I've got another
18 docunent for you to open.

19 | A Yes, | have the docunent tab 10 on possess | aptop.

20| Q So this conmes fromthe website of the RCWP that

21 provi des access to the two different versions of the

22 FRT; do you recogni ze that?

23 | A As | said before, | haven't conpared these kinds of

24 docunents word for word, but, yes, it generally appears

25 to be the sane as the web page on the CFP website.

amicusreporting.com
403.266.1744



Canadian Coalition for Firearm Rights et al v. Attorney General

Murray Smith on 10/29/2020 74
1] Q "' massum ng you' ve seen this website before and you' ve
2 been consulted on neking the FRT avail able to the
3 public, right?

4 Yes.

5| Q So under the part of this page that refers to access to
6 the FRT for the public, do you see a little |I in the

7 word "note"?

8 Yes.

9 And then in the third paragraph under that, it says,
10 “"We recommend using Mcrosoft Internet Explorer web

11 browser."” And then it says, "If you're experiencing
12 technical issues.” Do you see that there?

13 Yes, | do.

14 | Q Are you aware of the fact that people have experienced
15 difficulties in accessing and downl oadi ng the public
16 version of the FRT?

17 No.

18 | Q So you haven't had any involvenent in, for exanple, the
19 parts of this page that are trying to explain to

20 nmenbers of the public how to overconme any difficulties
21 they m ght face in accessing the FRT?

22 | A No. That's an information technol ogy issue. |

23 woul dn't have had anything to do with that.

24 | Q Sure. And so in your affidavit, you've described the
25 PDF as searchable. Do you recall providing that

amicusreporting.com
403.266.1744



Canadian Coalition for Firearm Rights et al v. Attorney General

Murray Smith on 10/29/2020 75
1 evi dence?
2| A Descri be the FRT as?
3|1 Q Sear chabl e.
4| A What ?
5| Q Searchable. [It's in paragraph 13 (b) of your
6 affidavit.
71 A Oh, inny affidavit. Sorry. | was looking for it in
8 t he docunent.
9| Q I n paragraph 13 (b), you've described the FRT as
10 searchable. Do you see that?
11 Yes.
12 So, sir, an experience that has been communi cated to ne
13 Is that you can open this PDF and try to search it for
14 sonething that you may find out later is in the
15 docunent, but that because the docunent is so big and
16 it's still |oading, when you search for a firearm it
17 doesn't actually show up.
18 And so if | put it to you that that is sonething
19 t hat sonebody has had happen to them do you have any
20 information to the contrary?
21 | MR MACKI NNON: Vell, wait. You're putting
22 evidence -- trying to put evidence into the record for
23 which there's no affidavit. |If you have an affidavit
24 to take himto with regard to what you just said,
25 that's fine. But to ask him to say, Can you deny
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1 this, assunes that what you're saying is true.
2 MS. WARNER: Sur e.
3| MR MACKI NNON: Do you have an affidavit where it
4 says that?
5| M5. WARNER: He's provided evidence that it is
6 sear chabl e.
7 | MR MACKI NNON: Ckay.
8 | M5. WARNER: ["mputting it to himthat there
9 are problens with its searchability and asking him
10 whet her he has any information about that one way or
11 t he ot her.
12 MR MACKI NNON: Ckay. Well, there was an
13 assunption in your question that this, in fact, had
14 happened to sonebody when, in fact, there's no evidence
15 on the record to that effect, but if you' re asking him
16 do you know of any problens, that's fine.
17 | M. WARNER: Sure. He's an expert. He's been
18 put forward as an expert on the FRT, and he's told ne
19 it's searchable. | think it's fair for me to put to
20 himthat | understand that there are problens with the
21 searchability, but it sounds like, in any event, you'll
22 have the w tness answer the question about whether or
23 not he has any evidence one way or the other about
24 problenms with the searchability that you have
25 descri bed.
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1| MR MACKI NNON: Okay. But your understanding is
2 not evidence on the record. You can just ask himthe
3 question, do you know of any -- but to put to himan
4 assunption in that question assuned that fact, and we
5 don't agree that that's a fact. And he's --
6| M5. WARNER: Sure. So let's take the question
7 at that high |evel.
8 So in terns of your evidence that it's searchable, do
9 you have any information one way or the other about
10 probl ens that users encounter in the searchability.
11 No, |I'm not aware of any such probl ens.
12 Ckay. And, sir, you would agree that there's no
13 notification systemin place to let the public know
14 when the FRT is updated, right?
15 No. M understanding is the FRT is -- when it's
16 updat ed, the new version replaces the old version, but
17 there's no notification systemto anyone about that.
18 It just changes on the website.
19 kay. And you'll see in that docunent in front of you
20 that | shared with you nost recently that you were just
21 | ooking at, right under the part that we were reading
22 about the technical issues, then under that is
23 sonething called the "Legal Disclainer for Public Use."
24 Whi ch docunent are you referring to? The one that |
25 have open now?

amicusreporting.com
403.266.1744



Canadian Coalition for Firearm Rights et al v. Attorney General

Murray Smith on 10/29/2020 78
1] Q Yeah. The FRT website.
2 Yes. | have the | egal disclainer here.
3| Q Were you involved at all in deciding whether or not
4 this disclainer needed to go on the web page, and if
5 so, what its contents should be?
6| A I was involved in the discussion as to whether there
7 shoul d be a | egal disclainer or not, but | did not
8 draft the text for it.
9| Q For the disclainer?
10 | A For the disclainer.
11| Q Did you agree that there should be one?
12 | A Yes.
13| Q And that relates to your earlier evidence about the
14 fact that the FRT isn't binding, right?
15 Correct.
16 And this disclainmer says that, "The aforenentioned Act
17 and regulations are the prevailing legal authority with
18 respect to firearns classification.” And so you share
19 t hat understanding, right?
20 | A Yes. The reqgul ations thenselves are the |aw, and they
21 stand on their own.
22| Q Yeah. And that cones back to your point fromearlier
23 that ultimately it's up to the individual to draw their
24 concl usi on about, for exanple, whether or not their
25 firearns is an unnanmed variant, right?
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1| A What | believe | said was that one of the options for
2 an individual was to determ ne the classification of
3 their firearmby thensel ves, but that wasn't the sole
4 option that | had indicated.
5| Q Right. O course. That's one option, but I think it
6 ties into the point that ultimately it is up to the
7 I ndi vi dual because there isn't a binding, legally
8 bi ndi ng resource that they can refer to, right?
9| A Wll, | believe what you're asking ne is to affirma

10 | egal principle that individuals are expected to know
11 the law, and that's ny understanding. | can't dispute
12 that or confirmit, but that's my understandi ng.

13| Q Yeah. | think the answer to the question is yes, in
14 that the question was you're not aware of any legally
15 bi ndi ng resource that the individual can refer to,

16 ri ght?

17 | A Yes. The individual can refer to the law itself.

18 That's legally binding, in ny view

19 | Q Right. | was referring to determ ne whether or not

20 their firearmis an unnamed variant, and the regul ation
21 won't tell themthat, right?

22 | A Well, the regul ation provides | anguage, nanely the

23 variant or nodified version clause, which --

24 | Q. Right. And if I wanted -- so it tells ne that if |

25 have a variant, it's prohibited. And so if I want to
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know if | have a variant, the regulation won't tell ne
that if it's not listed, right?

MACKI NNON: He has answered a nunber of your
guestions along that line, and you did ask hi m about
this sane question before concerning binding, and there
is a long |ine of questioning, and then he said the
ultimate authority was the courts on that, if you can

recall that.

WARNER: Sorry, I'mhaving a hard tine
heari ng you, M. MacKinnon. | think you're saying --
MACKI NNON: Ch, sorry.

WARNER: I think you' re saying asked and

answered and that his answer is that the |egal
authority is the courts, right?

MACKI NNON: The ultimate binding | ega
authority. But he nentioned that there's | aw cases and
so forth that people can go to, and he's al ready
descri bed how people can find out whether they have an
unnaned variant or not.

But the ultimate | egal authority is the court,
fromwhat | can recall fromwhat he said.
MS. WARNER: And so, sir, when we were talking
about unnanmed variants, we went to sone | anguage t hat
the RCMP has provided to peopl e about changes in the

| egal status, being a nullification.
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1 Did you understand that that advice fromthe RCW
2 relates to whether or not a person can bring a
3 chal | enge under the Firearns Act?
4| A My understanding of that notice was sinply to clearly
5 communi cate to the public that the change in
6 classification of the affected firearns was due to the
7 I npl ementation of regulations and not the result of a
8 deci sion by the registrar of firearnms.

9 The programrecei ved a nunber of questions on that
10 i ssue, and the website was an efficient way of making
11 the answer available to all firearnms owners.

12 | Q So do you understand that -- are you famliar with

13 section 74 of the Firearns Act?

14 | A In general, yes.

15| Q So, in general, do you understand that certain

16 conditions need to be net for an individual to get

17 access to a reference under section 74 of the Firearns
18 Act ?

19 | A Yes. M general understanding of section 74 is it

20 provides a framework to hold the Canadi an Firearns

21 Program accountabl e for the decisions that the Canada
22 Fi rearns Program nekes.

23| Q And | think you said you share the genera

24 understandi ng that there are certain stipulations in
25 section 74 that need to be net for that type of
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1 reference to be available, right?
2| A "' m not opposed to the concept of accountability.
3|1 Q Ri ght. The question is nmuch nore specific. Do you
4 have an understanding of the criteria that need to be
5 engaged for an individual to be able to access the
6 ref erence under the Firearns Act?
7 | MR MACKI NNON: Agai n, Counsel this is getting a
8 little further afield than what we're dealing with
9 here. How does a section 74 reference part of this
10 i njunction, or even his affidavit?
11 | MS. WARNER: So |"mexploring the witness's
12 evi dence that the way to get an answer about whether or
13 not your firearmis non-restricted is through the
14 courts, and so I'mwondering if the witness has an
15 under st andi ng about how an individual can get access to
16 the courts on that question.
17 | MR MACKI NNON: Vell, as we are both aware, there
18 are a nunber of section 74 chall enges going on now, and
19 what you're asking himis really a | egal question that
20 he's not competent to answer.
21 | M5. WARNER: That's fair. | think we had the
22 W tness's evidence fromearlier that he shares the
23 understanding that -- fromthe letters that were sent
24 out at Exhibit Gto M. Steacy's affidavit.
25| Q M. Smth, we also have your evidence that, as you
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1 understand it, there will be no further updates to the
2 FRT in respect of unnaned variants, right?

3 ['"'mnot aware of any firearns which are recorded in the
4 FRT and which were recorded in the FRT prior to May 1st
5 with a non-restricted or a restricted classification

6 determ nation attached to it, which is expected to

7 change after June 15th.

8 And you're -- | was going to say you're no |onger a

9 staff nmenmber, but | think it's that you're no |onger a
10 full-tinme staff nmenber. And so in terns of when you

11 say you're not aware, on what basis do you know whet her
12 or not that's to be expected or not?

13 The bul k of the work of updating the Firearns Reference
14 Tabl e was done while | was still manager, and so the --
15 so I'magenerally aware fromny termat that point as

16 manager that all of the firearns that we were aware of
17 that could change either had changed or were schedul ed
18 to change before | left and went into retirenent.

19 Now, if the new manager has di scovered new

20 concerns with the content of the data in the FRT, |

21 woul d not necessarily be aware of that. But what |'m
22 telling you today is |I'mnot aware of any planned

23 changes.

24 Sure. And | think what you just said about the new

25 manager confirnms ny understanding that there's
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1 certainly nothing stopping the SFSS from updati ng any
2 particular FRT entry at any given tinme, right?

3| A No. The FRT database is an adm ni strative database

4 mai ntai ned by the RCMP, and it's within the sphere of
5 operations of the RCMP to nodify the content of the

6 Firearns Reference Table, although, that said, the

7 val ue of the Firearns Reference Table is in its

8 conpr ehensi veness and accuracy, and |I'm not aware of
9 anyone who woul d conprom se either of those.

10 | Q How i nvol ved were you with the updates that occurred
11 after May 1st? Were you involved with sort of on an
12 I ndi vi dual basis or at a higher |evel?

13| A I was involved at a higher level. | oversaw the

14 process. | may have dealt with certain individua

15 firearns, but the majority of those changes were nade
16 by SFSS staff.

17 | MR MACKI NNON: Counsel, it's alnpbst 12:30. I'm
18 wonderi ng whether it's convenient now to break or

19 whet her you have a couple of other questions on this
20 line before lunch. W're a little bit past our |unch
21 br eak.

22 | M5, WARNER: Sure. Wiy don't we take a break.
23 Let's go off the record just quickly and talk a little
24 bit about docunents.

25 | MR MACKI NNON: Sure. But before we do, can you
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make that |ast docunent an exhi bit because you put to
hi ma particular section that | don't think you read
out in total. The Firearns Table, tab 10.

V5. WARNER: Yes. The RCMP website for the

FRT. We'll neke that the next Exhibit.

MR, MACKI NNON: Yes.
M5. WARNER: Sure. Thanks, Counsel.
THE COURT REPORTER: Is that also for identification,

or is that going to be Exhibit 17

MR, MACKI NNON: | think it probably should be
Exhibit 1 because he acknow edged that, and she read to
hi ma particul ar passage that he acknow edged, so |

t hi nk, unless the witness has a different --

>

WARNER: Yeah, | agree.

3

MACKI NNON: Ckay.
EXHBIT 1 - Tab 10 Firearns Reference
Tabl e

(Proceedi ngs ended at 10:27 a.m M)

(Proceedings to recommence at 11:30 a.m M)
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(Proceedi ngs recomenced at 11:32 a.m M)
MURRAY SM TH, previously affirnmed, questioned by

Ms. \WWar ner:

Q You will confirmthat you remain under your affirmation

and that you'll continue to tell the truth?
Yes.

Q And just before we broke, we were talking a little bit
about the process that the SFSS went through after
May 1st in identifying, | think what you m ght call,
addi ti onal unnamed variants, and | think | heard you
say that you were not involved in each one of those
deci sions but that you were involved in sone of them
Is that right?
Yes, | was involved in sone.
Okay. And so | would like to | ook at a couple of them
and to start, | would ask you to refer to the affidavit

of Watt Singer.

A Yes, |'mjust opening that now.

Q Ckay.

A kay. Ready.

Q This is in respect of a firearmthat | understand is

cal l ed the Maccabee Defense SLR-Multi. Are you
famliar wth that particular firearnf
Yes, | am

Q Was it one of the classification determ nations that
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A. | believe it was, but, you know, there was on the order
of 80 of those, so | don't have themall nenorized.

Q Ckay. Well, let's ook at a couple of docunents and
see what it refreshes in terns of your nenory.

| would like you to start with Exhibit B of that
affidavit.

A Scrol i ng down.

MR, MACKI NNON: Page 27.

Q M5. WARNER: That shoul d be a Novenber 3 of
2017 letter. Let nme know when you have that in front
of you?

A So Exhi b bravo?

MR, MACKI NNON: Yes.

A So that's the inspection report?

Q M5. WARNER: Al right. And that is authored
by Bruce Macdonald. Wo is Bruce? Wat's his rol e?

A He was a firearns technol ogi st who was a -- or firearns
technician, | guess -- who was enployed in SFSS at the
tine.

Q Is he still enployed there?

you were individually involved in?

No. He's gone to a different but simlar job.

Ckay. Do you recall whether you were involved in

I nspecting the SLR-Multi in and around Novenber of

20177
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1| A | recall the firearm passing through the inspection
2 service. | recall the outcone on the rationale fort,
3 but beyond that, | was not directly involved.
4| Q kay. So in terns of the outcone and the rational e,
5 | ooking at this inspection report, it says that "The
6 SLR-Mul ti receiver can neet the definition of a
7 non-restricted firearm"™
8 And then in paragraph 4, it nentions a barrel
9 | ength of over 470 mllinmetres, and then it concl udes
10 that, as received, that firearmis classified as
11 non-restricted; do you see that?
12 | A Yes. It was non-restricted at the tine.

13| Q And you were generally aware of that at the tine?

14 | A Yes, generally aware of it. Because it was an unusua
15 firearm

16 | Q kay. And so given that you were generally aware of
17 it, fair to say that you agreed with this letter that
18 was sent in Novenber of 2017, right?

19 | A I ndeed, | do.

20| Q Okay. And so you woul d understand that those

21 conclusions by M. Macdonald were reflected in the FRT.
22 You can find that at Exhibit C of M. Singer's

23 affidavit.

24 | A So there is an FRT record there. [It's sideways, a

25 little hard to see.
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Q

Yeah. So the date at the top is Novenber 3rd of 2017.
Can you see that? | appreciate it's sideways.

Yes, | can.

And can you see in the mddle of the page where it
says, "Legal classification, Non-Restricted" and "Legal
Authority CC 2 "firearm "?

Yes, | can see that.

| understand that part there, the legal authority, to
be the SFSS s reference to what you consider to be the
rel evant -- what's the | anguage you used? The rel evant
Crimnal Code section; is that right?

Yes. In this particular case, section 2 of the

Crim nal Code.

kay. And so does that refer -- it's referring to the
definitions of firearmand restricted firearm and
prohibited firearm is that right?

It refers to the definition of firearm

kay. So M. Macdonald's letter that we just | ooked at
said that the firearmcould be classified as
non-restricted, and then it referred to the barrel
length. Did that informthe basis on which you
concluded at that tinme that the firearmwas not
restricted?

Yes. The actual specinen had a barrel |ength which

exceeded 470 mllinmetres, which neant that it fel
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within the non-restricted classification --

Ckay.

-- at the tine.

Right. That's the section you were referring to at
that tine.

And you can see in this FRT report under the
headi ng "Model ," you can see in the third line it says:
(as read)

"The SLR-MULTI main features are the use

of a T-Slot assenbly interface

rem ni scent of the prototype AR-10A,

serial nunber XNO3, a renovable trigger

housi ng and conpatibility with many

AR-15 conponents.”

And so that woul d have been sonething that you woul d
have considered in Novenber of 2017 in classifying this
firearnf

Yes, it was.

And you'll see that on the next page there is a section
cal |l ed "Canadi an Law Comments, " right?

I"mjust |ooking for that now Yes, | see it.

And so is that section where you captured the SFSS' s
understanding at that tinme of the relationship between
t he Canadi an | aw and the classification of the firearnf

Yes. It provides a short rationale of why SFSS
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1 believed the firearmfit the category identified.
2 Right. And in Novenber of 2017, the AR platform was
3 restricted under the regulation, right?
4 A subset of the AR platformwas restricted, yes.
5 Ckay. So explain that to ne. So the platformis
6 di vidabl e into subparts?
7 Well, in effect, it was divided by the regul ati ons
8 whi ch were enforced at the tinme. The regulations as
9 they read prior to May 1st of 2020 restricted the ML6
10 and any variants or nodified versions of it.
11 So the way that regul ati on was constructed neant
12 that only those firearns which flowed fromthe ML6
13 coul d be considered to be within the scope of the
14 regul ati on.
15 That was how the SFSS interpreted that, right?
16 Correct.
17 kay. And you're aware, sir, that the SFSS' s
18 classification of the SLR-Multi is nowlisted in the
19 FRT as prohibited, right?
20 Yes, it is.
21 And were you involved in that decision?
22 I was involved -- yes, | was involved in that decision
23 fromthe -- from perhaps, a slightly nore gl obal
24 perspective. There were a nunber of firearns which
25 were simlar to the SLR-Multi, and | dealt with them as
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1 a group.
2 You took the |l ead on those?
3 l"msorry, | didn't hear that.
4 You took the | ead on those? You said you dealt with
5 themas a group. You took the |ead on thenf
6 I was involved in the final decision. | approved the
7 final decision, so in that sense, yes, | took the |ead
8 on them
9 kay. Who el se was invol ved?
10 There were a nunber of staff nenbers from Specialized
11 Fi rearnms Support Services involved.
12 And what was your process in terns of inspecting the
13 SLR-Multi between May 1 and when the FRT was updat ed?
14 Well, the firearmwas not physically inspected during
15 that interim
16 So what did happen?
17 What happened was the regul ati ons changed, and the
18 regul ati on anmendnents of May of 2020 did two things:
19 It changed the classification of those firearns from
20 either non-restricted or restricted to prohibited. It
21 al so changed the scope of the -- of what's considered a
22 firearmto be regul at ed.
23 The fornmer regul ations included the M6 and the
24 history of it whereas the May 2020 regul ation
25 explicitly includes the AR-10, AR-15, ML6, and M,
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1 whi ch gives it a nuch broader scope than existed prior
2 to May 1st of 2020.

3 Right. And it's described as one platform right?

4 Well, the firearns industry describes the famly of AR
5 firearns as being the AR platform [It's shorthand to
6 mean firearns of the AR 10, AR-15, M6, and M4 desi gn.
7 And what it nmeans in practice is that the firearns all
8 have i nterchangeabl e parts, for the nost part, and

9 owners who purchase one of those firearns tap into a
10 vast supply of parts, accessories, and enhancenents,
11 whi ch are nade for that group of firearnmns.

12 So, now, maybe just flip to Exhibit D of the Singer

13 affidavit.

14 Ckay. Exhibit B?

15 D as in delta.

16 Delta, okay. I'msorry. [It's ny hearing.

17 Exhibit D is another FRT record.

18 That's right. And this one's dated June 7th of 2020.
19 Yes.

20 So you'll see there that the legal classification is
21 prohi bited, and the legal authority is PFR, which I

22 understand stands for the regulation, right?

23 Yes, it does.

24 Paragraph 87. And so this is what you're saying, which
25 is that the SFSS decided after May 1st that this
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firearm shoul d be prohibited on the basis of

paragraph 87 of the regulation, right?

Wll, no. SFSS did not decide that the firearm should
be prohibited. Wat SFSS determ ned was that the
characteristics of that firearm matched the

requi rements of paragraph 87 of the regul ations, and
therefore, was assessed to be prohibited for inclusion
in the FRT.

But the firearmitself becanme prohibited as a
result of the action in the regulations; not anything
t he FRT did.

Yeah. W're on comon ground that this is an unnaned
variant. |It's not listed in the regulation, right?
That's correct.

And so when you say it becane prohibited, that's your
opi nion and the SFSS's opinion, right?

Yes, it is.

And on the next page of the FRT, you'll see that
there's no Canadi an Law comrents section, right?

Yes. The -- there sinply wasn't tine to update the
Canadi an Law comments. The priority was to update the
cl assifications.

So all you did was del ete the Canada Law comments?
Yes.

Are you in the process of updating the Canadi an Law
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1 coments to explain the SFSS's rational e?
2| A That had not -- that was planned but had not started by
3 the tine | retired. | believe it's on the agenda of
4 the new manager, but | can't say that with certainty.
5| Q Ckay. So | would ask you to now open the affidavit of
6 Phil O Dell.
7 Let nme know when you have that in front of you.
8 kay. Phil ODell. ay. It's open now.
9 Are you generally aware of the firearns that M. O Dell
10 has descri bed as the Defender and the Lion and the M10
11 and the MK12?
12 | A I"mjust trying to find themin the affidavit right
13 now.
14 | Q Sure. | didn't know if you m ght know off the top of
15 your head. If you want to refer to the affidavit, it
16 starts around paragraph 47 M. ODell's affidavit.
17 | A Did you say 47, four-seven?
18 | Q That's right.
19 | A kay. So. ..
20| Q Do you recall whether you were involved in review ng
21 the FRT entries for the MK10 and the MK12?
22 | A I was -- | was involved but not deeply involved in My
23 of 2020. | recall being nore involved prior to that.
24 | Q What do you nean by that? What was your invol venent
25 prior to May of 20207
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1 A. Well, | believe sonme of those firearns were submtted
2 for inspection prior to May of 2020.
3| Q Ckay. And so you generally recall that you were
4 involved in their initial inspection and
5 classification; is that right?

6 Yes.

71 Q So do you generally recall that they were initially
8 classified as non-restricted?

9 Yes.

10 Q kay. So if you look at Exhibit L, as in Lina, of
11 M. ODell's affidavit. Let me know when you have t hat
12 in front of you.
13| A Ckay.

14 Ckay. Exhibit L, which is an FRT record for the
15 Derya MK-12.

16 | Q Right. And it's dated June 16th of 2020; do you see
17 t hat ?

18 Yes, | do.

19 | Q So you see that the classification has been updated,

20 according to the SFSS, to prohibited. And, again, the
21 reference is paragraph 87 of the regulation; do you see
22 t hat ?

23 Yes.

24 | Q. And then if you scroll down under the "Mdel" section
25 of that FRT entry.
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1 Yes.
2 You see where it says in the sane bullet: (as read)
3 "The design of the sem -automatic box
4 magazi ne feed shotgun resenbles but is
5 not a variant of the AR-15."
6 Do you see that?
7 Yes, | see that.
8 So it's the SFSS' s understanding that a firearm cannot
9 be a variant of the AR-15, but nonethel ess, be
10 classified as prohibited under paragraph 87 of the
11 regul ation, right?
12 Yes. In this case, the shotgun is a variant of the
13 AR- 10, which is listed as one of the parent firearns in
14 para 87.
15 One of the parent firearns in this famly? 1Is there
16 nore than one parent in this famly?
17 When | use that |anguage, what | amreferring to is
18 that in the | anguage of paragraph 87 of the regul ations
19 made in May of 2020, that four distinct firearns
20 designations are used, and AR-10 is one of them
21 So is there nore than one parent in the famly?
22 The AR platformfirearns are grouped. Because they
23 have so many elenents in comon, it would be difficult,
24 I f not inpossible, to deal with them as individuals
25 sinply because of the ability to exchange parts, the
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1 overl aps in design, and so on.
2 It's logical to treat themas a single group, just
3 as the firearmindustry does.
4 So if you treat themas a single group, then, how can
5 it be that it's not a variant of the AR 15 but it's
6 still prohibited under paragraph 877
7 Well, | interpret the regulations as neaning that if a
8 firearmis a variant of any one of those firearns, four
9 firearnms, or any conbination of them then it falls
10 within the anbit of the regulation.
11 Ckay. That's hel pful. And you earlier, just a nonent
12 ago, tal ked about the understanding in the industry.
13 And | would ask you, sir, out of fairness, to concede
14 that the understanding that you just described is not
15 shared by the industry such that you coul d speak on
16 behal f of the entire industry. WII| you concede that?
17 | would beg to differ with that assessnent because the
18 i ndustry wi dely uses the expression "air platforn and
19 uses it to cover nodels related to all four of those
20 firearms. It's all over the internet. |It's all over
21 books and advertising material. Very w dely used.
22 Sure. And so your position is that your expert opinion
23 should be relied on by the Court as being on behalf of
24 the industry, as a whole, right?
25 I"'mnot a spokesman for the industry, if that's what
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1 you' re aski ng.

2 Right. That is. Because different people in the

3 I ndustry coul d have different understandi ngs, right?

4 Yes. Different people in the industry may have

5 different opinions on the matter; | concede that.

6 Sur e.

7 But what | was informng you of is that if you | ook at

8 the volune of websites, printed material, firearmuser

9 reports, firearmuser reviews, and so on, you wll see
10 the AR platformterm nol ogy bei ng used exceedi ngly

11 broadly and to deal with all four of those firearns

12 named i n paragraph 87.

13 And so, by that, are you referring, for exanple, to

14 what you've exhibited to your affidavit at Exhibits 28
15 and 29, Jane's Infantry and one other source? Is that
16 what you're referring to?

17 Wll, the -- that particular exanple dealing with

18 Jane's -- and that's in nmy affidavit at --

19 Are those the kinds of things that you're referring to?
20 Yes. That's one exanple of where a very respected

21 firearnms publisher is using the termvariant to

22 describe famlies of firearns.

23 In this -- in the exanple given, | use the AR

24 famly as well as the AK-47 famly, and it illustrates
25 that the word variant is used very broadly.
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1] Q Right. And you nentioned earlier that you were not
2 involved in all updates to the FRT after May 1 but you
3 were involved in some of them \Wich ones were you
4 nore individually involved in and why?
5| A One of the -- one of the issues that | was involved in
6 nore deeply had to do wth the AR-10 branch of the AR
7 platformfam |y because of the significant change in
8 scope of the regul ati ons when conpared before and after
9 May 1st of 2020. So --

10 | Q Right. You forned the opinion and the concl usion that
11 the change in language related to the AR platform

12 resulted in a significant change in scope, right?

13| A That's correct.

14 | Q When did you formthat opinion? Was it before or after

15 May 1st?
16 | A | can't pick a precise nonent when | arrived at that
17 poi nt of view

18 | Q So | understand fromyour CV that it's been part of
19 your job since at |least 1989 to provide advice to the
20 government, right?

21 | A Yes.

22 | Q And you've listed in your CV quite a nunber of

23 I nstances where you provi ded advice in respect of
24 specific pieces of regulation or legislation, right?
25 | A Yes. On nunerous occasi ons.
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1] Q Did you provide any advice to the governnment in advance
2 of May 1st about the wording of the AR platform section
3 of the regul ation?

4 | MR MACKI NNON: He can't answer that. It's

5 protected by cabinet confidence for the sane reason

6 given earlier. It relates to subm ssions to cabinet.
7 | OBJECTION TAKEN to answering the question: Did you provide
8 any advice to the governnent in advance of My 1st

9 about the wording of the AR platform section of the

10 regul ati on?

11| Q M5. WARNER: Were you aware before May 1st that
12 t he | anguage of paragraph 87 would be different?

13 | MR MACKI NNON: Again, for the sanme reason.

14 | OBJECTI ON TAKEN to answering the question: Wre you aware
15 before May 1st that the | anguage of paragraph 87 woul d
16 be different?

17 | Q M5. WARNER: So, sir, as part of the advice

18 that you've given to the governnent, and just your job
19 in general, did you becone aware of a regulation called
20 the "Firearnms Records Regul ations Classification"? It
21 canme about in 2014.

22 Yes, |'maware of those regul ati ons.

23 What's your understandi ng of what those regul ations are
24 about ?

25| A Those regul ations bind the registrar of firearns to
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1 certai n bookkeeping duties. That's about it.
2 And so it's your interpretation of the regul ation that
3 that is all that it does, right?
4 Yes.
5 Were you involved in consulting or advice, as you
6 described in your CV, in relation to that particul ar
7 regul ation at all?
8 | MR MACKI NNON: kay. Hold on. If this involves
9 anything related to subm ssions to cabinet, then it's
10 protected. |If it's not, then you can answer.
11 | can give the sanme answer as | do for the court
12 regul ations which is that |I had input, but I can't say
13 anyt hi ng further beyond that, as | understand cabi net
14 confi dence.
15 kay. And, again, as part of your advice to governnent
16 or your job, generally, did you cone to understand that
17 the Standing Joint Conmittee for the Scrutiny of
18 Regul ations took an interest in this 2014 FRRC
19 regul ati on?
20 My understanding is that the Conmttee on the Scrutiny
21 Regul ations took an interest in the expression
22 "variant" and the expression "comonly available in
23 Canada." That's ny interaction with them
24 So I"'mgoing to talk to you about that in a m nute.
25 This is a separate issue. W're tal king about this
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1 classification regulation were you said that it inposed
2 certain obligations on the registrar, and | think you
3 sai d sonet hing about "and nothing nore" or "that's al
4 It does."

5 And the Standing Joint Conmttee for the Scrutiny
6 of Regul ati ons exam ned whether or not, in fact, that
7 Is what the regul ati on does or whether it purports to
8 do sonething nore than that. Are you aware of that

9 I ssue?

10 | A No. | was not involved in dealing with the Conmittee
11 on the Scrutiny of Regulations on that issue.

12 | Q On that issue. Ckay.

13 And so when you and your team were working on

14 updating the FRT in relation to the regulation, did you
15 understand that you were prohibited fromupdating any
16 FRT entries that had been classified wwthin -- beyond
17 t he previous year?

18 I''mnot aware of any such limtation.

19 | Q And, again, on this regulation that I"mcalling the

20 FRRC, that's the 2014 classification regulation, so you
21 understand that, that I'mreferring to --

22 | A Yes.

23| Q -- that regul ation?

24 | A Yes.

25| Q And in respect of that particular regulation, did you
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1 have any understandi ng that when the gover nnent
2 explained in its regulatory inpact analysis statenent
3 why it was promulgating that regulation, that it mde
4 reference to the firearnms known as CZ-858 and Sw ss
5 Arms Cl assic Green, were you aware of that?
6 | recall seeing the regulatory inpact anal ysis
7 statenents for those regulations at the tine, but it's
8 been many, many years since |'ve | ooked at them so ny
9 recollection today is a bit rusty.
10 So to the best of your recollection, what was the
11 relati onship between the FRRC and the two rifles that |
12 j ust nmentioned?
13 There was no connection that |I'm aware of.
14 So you don't know why the governnent included that in
15 the regul atory inpact anal ysis statenent?
16 "' mnot sure that was the question you asked
17 previously. | believe you asked ne if there was any
18 connecti on between the regul ati ons and those two
19 firearnms, and, no, |I'mnot aware of any.
20 As for the reason why the governnment chose to
21 i ntroduce those regulations, | can't say. |I'm-- | was
22 not present at the tinme the governnent took that
23 deci si on.
24 kay. And in your CV when you're listing the things
25 that you have advi sed the governnent on, you list Bil
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1 C-42, which arose in 2015. Do you recall that bill?
2 Yes, | do.
3 And do you recall that part of that bill allowed the
4 G Cto prescribe a firearmas non-restricted?
5 Yes. One of the anendnents brought about to the
6 Crimnal Code by Bill C42 was to add two subsections
7 to, | believe, Section 117.15 of the Crimnal Code,
8 which permtted the G C to downgrade cl assifications
9 fromprohibited to either restricted or non-restricted.
10 kay. And were you aware -- well, first, were you
11 aware that it was M. Blaney who was the M nister of
12 Public Safety at that relevant tine?
13 Yes. | believe Mnister Blaney was the M nister of
14 Public Safety in 2015 when C- 42 passed through
15 par | iament.
16 And were you aware that in explaining Bill C 42, one of
17 the things that Mnister Blaney said was that it had
18 been a m stake for the CFP to classify the CZ-858 and
19 the Swiss Arns Classic Geen rifles as prohibited
20 firearns?
21 | believe he said that, yes.
22 Were you aware of that?
23 Yes. | recall seeing the news coverage when he said
24 t hat statement.
25 Ckay. And you also are aware that those firearns are
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now prohibited in the regulation, right?

Yes, they are.

And do you agree that they should be prohibited?
['m --

MACKI NNON: When you nean "should be," are you
meani ng a decision taken in the regulation, or are you
saying the classification --

WARNER: I'"'masking for M. Smth's
per sonal opinion about whether or not those firearns
shoul d be prohi bited.

MACKI NNON: Well, he's not here for that.
That's a decision, as you said, that was taken by the
governnent and cabinet in the regulation. So it's not
for himto say his personal opinion.

M5. WARNER: | take your point. | think it

coul d be hel pful for the Court to understand the views
of this witness who has been put forward as an expert,
who is neant to be inpartial, and so his own views are
rel evant.

MACKI NNON: He's not put forward for the
pur pose of giving evidence on the intention of
government when it passes a regulation, and so his

personal view of that is irrel evant.

OBJECTI ON TAKEN to answering the question: And do you

agree that they should be prohibited?
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Q

M5. WARNER: Sir, you've given sonme evidence in
your affidavit and today that, in your view, the term
variant is, | think you say, it's well-known to gun
owners in Canada, right?

Yes. | believe that to be the case. The -- | speak to
that in paragraph 25 of ny affidavit. The use of --
the concept of variant has been around for nore than,
wel |, nore than 20 years, so it has famliarity with
both firearns businesses and firearns owners.

And you woul d agree, though, that that term its
definition, its application, has been the subject of
significant controversy and confusion in the industry
and anong firearmusers, right?

Yes, indeed. A fair degree of controversy. | believe
that there are certain sectors within the firearns
busi ness community and also within the firearm owner
comunity who disagree with the firearns control |aws
as they exist in Canada today. And one of the

provi sions, | believe, that those people dislike is the
use of the variant clause, and they're certainly
entitled to their point of view

Sure. And another entity that has issue wth it you
mentioned earlier is the Standing Joint Commttee for
the Scrutiny of Regulations. You' re aware of that,

right?
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1| A Yes. The conmttee was | ooking into the word "variant”
2 and wondering whether a definition of variant would be
3 hel pful or not.

4| Q Yeah. And how do you know t hat ?

5| A | was directly involved with the Departnent of Justice
6 in drafting responses to that conmttee. | also

7 appeared before the conmttee on at | east one occasion,
8 al though | didn't actually testify. | was on call but

9 didn't actually speak.

10 | Q Ckay. So | don't knowif | had included it earlier.

11 |'ve just dropped in a docunent now related to the

12 Standi ng Joint Commttee, so |l et me know when you have
13 that tab 31 open in front of you, please.

14 ['"'msorry. Wich docunent are you | ooking for?

15 Tab 31 that |'ve just included in the chat box.

A
Q

16 | A Ch, it's just been sent. kay.
MR

17 MACKI NNON: Yeah. [It's just been sent. |It's
18 call ed "Evidence - REGS." Tab 31.

19 | A kay. So, yes, | have that docunent open.

20| Q M5. WARNER: kay. So this one is dated

21 June 15th of 2017. Do you see that?

22 A. Yes.

23| Q So these are the proceedings that you were just
24 referring to that you were involved with along with the
25 Departnment of Justice, right?
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| don't knowif | was present during this particul ar

session, but, yes, | was involved wth it fromtine to

time over the course of seven or eight years.

Right. Exactly. And so that's ny point. If you flip

to the second page of this docunent, there are
statenments from Evel yne Bor kowski - Parent, General
Counsel to the Commttee. Do you see that?
Yes. |1'mlooking at the top of the page that is
| abel l ed 229. 1Is that what you're referring to? Oh,
2287
That's right. 228. And so in the third ful
paragraph, it starts wth the words: (as read)

"It bears noting that the power to

prescribe is a narrow enabling power

whi ch nmeans that regul ati ons shoul d

provide for the law with precision and

certainty."”
Do you see that there?
Yes, | do.
And then it says, "Upon exami nation it was found that
the description of a great many of the firearns," and
then it goes on to raise what you described earlier,
which is commonly avail able in Canada and vari ant,
right? That was the issue you were referring to

earlier?
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1 Yes. That's all nentioned in that paragraph.
2 Right. So then in the next paragraph it says that that
3 I ssue was asked by the commttee in the year 2005, and
4 the file has not progressed nuch since. Do you see
5 t hat ?
6 Yes, | do.
7 And so that's consistent with what you said earlier,
8 that this was an issue that was | ongstandi ng over a
9 nunber of years, right?
10 Yes. The conmittee -- the commttee took an interest
11 init over a long period of tinme. Yes.
12 Right. And it's fair to sumarize that the interest
13 that they took was -- they concluded that the words
14 "variant" and "comonly avail able in Canada" | acked the
15 preci sion and certainty that they thought should be
16 i ncl uded, right?
17 Vell, | don't see that in witing here. Could you tel
18 me exactly where you're | ooking.
19 Wll, I will, but let's just start with your
20 understanding. |s that your understanding of the
21 commttee's position?
22 My understanding of the commttee is that their role is
23 to review regul ations and to provide advice to the
24 gover nnent on where regul ati ons can be inproved. And
25 one of the areas that they were |looking at in the
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1 Crimnal Code regul ations was the use of those two
2 expressions: "Variant or nodified version" and
3 “comonly avail able in Canada."
4 It was the position of the commttee, so far as |
5 know, that those terns should be considered for
6 i nclusion of a definition of themin the Crimnal Code.
7 And ny further understanding is that the Departnent of
8 Justice disagreed with that point of view and wote
9 back to that effect indicating that it was the belief
10 of the Departnment of Justice that the -- an individual
11 firearms owner would be no better off with a definition
12 than w t hout.
13| Q Do you have a particular communi cation fromthe
14 Departnent of Justice in mnd when you say that?
15 | A | can't recall a specific communication, no, on that.
16 The -- | believe the Departnent of Justice wote back
17 to the conmttee and said they were not planning any
18 amendnents at the tine.
19 | Q And you said that you were involved in the Departnent
20 of Justice comunications to the comrittee, right?
21 | A Yes. | was -- ny role was to provide technical advice,
22 and | reviewed drafts of the communications and the --
23 and that was basically it.
24 | Q Yeah. And | think the view that you' ve expressed when
25 you and | have been chatting today is that you think
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1 that the termvariant is understandable, right?
2| A Yes. |It's defined in the dictionary. |It's a word in
3 the English | anguage, and its usual and ordinary
4 nmeaning is sufficiently accurate for the determ nation
5 of whether a firearmis a variant or not.
6| Q Maybe just before | nove on, again, | think it mght be
7 hel pful for the Court to exhibit tab 31 that | just
8 showed to you.
9| M. WARNER: Counsel, any objection to that?
10 | MR MACKI NNON: Tab 317
11 | MS. WARNER: I'"'msorry, | couldn't hear you.
12 MR MACKI NNON: You just want to nmake an exhibit,
13 or what did you want to do?
14 | MS. WARNER Yeah, exactly.
15 | MR MACKI NNON: That's fine. Al though you could
16 also -- with the statutes, regul ations, and provisions
17 of gazetted, you know, committees, you can put in
18 separately, if you like. | nean, technically, | don't
19 think we need to, but if you want to, that's fine.
20 | Ms5. WARNER: Sure. Fair enough. Just for
21 one-stop shopping, we'll make that the next exhibit for
22 i dentification.
23 | MR MACKI NNON: kay.
24 EXH BIT C FOR | DENTI FI CATION - Tab 31
25 docunment titled "Evidence - REGS
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1] Q M5. WARNER: Ckay. And then | was just going
2 to touch on what you said previously, which is that you
3 understood that this controversy about the provision
4 and certainty around the termvariant did lead to a
5 Private Menber's Bill that was Bill C 230. You know
6 t hat ?
71 A I'"'maware of the bill; however, | would not agree with
8 your statenent that it stenms fromuncertainty. The
9 genesis of that, | believe, was nore froma sector of
10 the firearns owning public that sinply didn't |ike the
11 direction that the governnment had taken in gun control
12 and was doi ng sonething about it via their nenber of
13 parl i anment.
14 | Q And that bill suggested a definition of the term
15 variant as to nean a firearmthat has an unnodified
16 frame or receiver of another firearm You understand
17 that, right?
18 That's what the definition says.
19 | Q That's what it was proposed in the bill. You
20 understood that, right?
21 Yes.
22| Q And you, in your affidavit, have provided your personal
23 under st andi ng of what the termvariant neans at
24 par agraph 23, right?
25 | A Yeah. | n essence, yes.
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Q
A

> O > O

What do you nean by "in essence"?

Well, I -- SFSS -- neither SFSS nor |, at this point,
have a formal definition of variant which is used to
determ ne the classification of firearns.

So what's in paragraph 23 describes in general
ternms what a variant is, but I would not want it to be
construed as being the definition that SFSS fol |l ows.
What is the definition that SFSS foll ows?

The dictionary definition, as | said earlier.

And what's that?

Well, the Oxford Dictionary definition defines a
variant as being a fornmer version of sonething that
differs fromanother itemor a standard.

And is it just a nore specific way of saying that? To
define variant as a firearmthat has an unnodified
frame or receiver of another firearm or are those two
totally separate things?

They are different concepts. Because if a firearm had

the same frane or receiver as another firearm it would

be the sane firearm It wouldn't be a variant. The

concept of that definition is self-contradictory.

And so you and the SFSS don't agree with the definition

of the termvariant that was put forward in Bill C 230,
right?
Well, it's not a question of us agreeing with or
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1 di sagreeing with it. It was a Private Menber's Bill.
2 Had parlianent passed it, we would have found a way to
3 I npl ement it.

4 It's not what you inplenment right now, we can agree on
5 that, right?

6 No. Because that's not what the | aw says.

7 And in your CV, which is Exhibit Ato your affidavit,
8 under the section entitled "Scientific Papers and

9 Presentations --" |let me know when you have that in
10 front of you.

11 Yes, | have that.

12 Nunmber 29 there says that you presented on firearm
13 variants to the CFAC in May of 2018, right?

14 Yes, | did.

15 And so what did you present to themon at that tinme?
16 | presented a Power Point presentation, which dealt with
17 the general concept of variant with a nunber of

18 exanpl es.

19 And did it provide any advice or recommendati ons?

20 No, | don't believe it did. It was nore of an

21 i nformati on or education presentation as opposed to
22 advocating any particular course of action.

23 Ckay. And, sir, another one of the topics that you
24 were asked to provide evidence about is | think what
25 you' ve descri bed as non-prohibited firearns that are
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1 avai l abl e for hunting and sporting use. That was one
2 of the things you were asked to give evidence on,

3 right?

4 Well, inny affidavit | speak to the issues of hunting

5 starting at page 70 and sport shooting on para 77, soO

6 if that's what you nean, then, vyes.

7 Wll, let's start with paragraph 5 of your affidavit.

8 kay.

9 And paragraph 5 (d), you've said that one of the things
10 that you were asked to speak about was non-prohibited
11 firearnms that are available for hunting and sporting
12 use, right?

13 Yes. That's paragraph (d) there, yes.

14 And that was one of the things you were asked to speak
15 about ?

16 Yes. And that's reflected in the paragraph 70 onwards
17 that | mentioned before.

18 Right. And in those paragraphs you've provided your
19 opinion that the newly prohibited firearns under the
20 regul ation aren't required or necessary for hunting,
21 right?

22 Correct. My viewin the affidavit is -- especially as
23 indicated in para 74 is that the -- is that the use of
24 the prohibited firearns for hunting before they becane
25 prohi bited was a choice; not a necessity.
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1] Q Right. And part of how you've explained that logic is
2 that the difference froma hunting point of view
3 between newly restricted firearns and firearns that
4 remain non-restricted is only a matter of seconds, and
5 when you consider the recoil, that decreases the
6 di fference even further. That's your view, right?

7 | MR MACKI NNON: VWi ch paragraph are you referring
8 to?

9| A Par agraph 74, | believe.

10 | MR MACKI NNON: Ckay.

11| A And, yes, this is sinply one exanple of where, in ny

12 view, the tactical style of firearns which were

13 prohibited as a result of the regulations of My 2020
14 don't really offer anything nore for hunting than

15 conventional sporting firearns do.

16 | Q M5. WARNER: And those are your personal views?

17 You woul d agree with me that there's nothing in your CV
18 that exhibits particular qualifications related to

19 expertise in hunting, right?

20 | A I'"'mnot claimng any particul ar expertise in hunting or
21 managenent of gane ani mals; however, | do have

22 expertise in terns of firearns, their operating

23 mechani sns, and the kinds of uses which firearns are

24 put to, which touches on the use of them for hunting.
25 So | feel confident speaking to this issue.
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o >» O >

Did you review the Regul atory I npact Anal ysis Statenent

that went out with the May 2020 regul ati on?
If you're asking me if |I sawit, yes, | did.
Did you see it before it was published?
Yes. | had input into it.
Okay. There's a section in that statenent that tal ks
about -- well, I'Il just read it to you: (as read)

"There is a risk that affected firearns

owners may elect to replace their

firearms with nodels unaffected by the

ban, causing a narket displ acenent.

This risk may be mtigated by adding

addi ti onal makes and nodels to the |ist

of prohibited firearns in the future."
Are you aware of that part of the inpact statenent?
Yes. | recall seeing that in the final published
ver si on.
And so are you aware of any criteria that a hunter
could rely on to know which non-restricted firearns
they could buy as a replacenent and not have to worry
about being prohibited in the future?
Yes. | think if a hunter were to review the RIAS in
total, they would see that the approach taken by the
Governor in Council is to regul ate derivatives of

mlitary and paramlitary firearns.
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So a reasonably | ogical conclusion that would
fromthat would be that if an individual were to
purchase conventional sporting firearns or conventi
hunting firearns for hunting, they're less likely t
touched by future regul ati ons the governi ng counci l
m ght choose to make. But | can't say with any
certainty what future governor on councils wll do.

They're -- they hold the authority to prohibit

firearms, and I'mnot in a position to influence them

on that.

And then you've al so touched on a separate topic of

what 1'll call sport shooting starting at paragraph, |

t hi nk maybe, 77 of your affidavit. And, again, on

topic, you're not putting yourself forward as an expert

in, for exanple, the type of training that |aw
enforcenment or mlitary nmenbers would need to be
proficient in marksmanship, right?

No. I'mnot claimng to be an expert in police

training or mlitary training, although I do have

per sonal know edge of both. | have participated in

police training and mlitary training, and | have
delivered training to police officers and to the
mlitary over the years.

So while | would not say that | am an expert i

all aspects of police or mlitary training, | certainly

fl ow

onal

0 be

this

n
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1 do have considerabl e experience with it.
2 Your experience in the mlitary that | see in your CV
3 was up until 1977, right?
4 That's correct.
5 Ckay. And | took it fromyour affidavit that you
6 understand that the organi zation known as the DCRA was
7 created through an act of parlianent with a specific
8 pur pose. You understand that, right?
9 Yes. It was created at the turn of the previous
10 century by --
11 Yes.
12 -- parlianent.
13 Yeah. And in your affidavit at paragraph 82, you' ve
14 provi ded your understanding that the regulation wl|
15 I npact what we call the service rifle conpetition,
16 ri ght?
17 | believe that's para 83, but, vyes.
18 kay. Thank you for that.
19 And that is your view? You do understand that the
20 regulation will inmpact that particular conpetition,
21 right?
22 Well, it wll inpact civilian participation in that
23 activity. Mlitary and police, when acting within the
24 scope of their duties, are permtted to possess
25 prohi bited firearns, so they would be unaffected.

amicusreporting.com
403.266.1744



Canadian Coalition for Firearm Rights et al v. Attorney General

Murray Smith on 10/29/2020 121
1] Q Right. And so that's the second part of the opinion
2 that you have provided, is that -- you've said that
3 nenbers of the mlitary won't be affected, and then you
4 say because they have prescribed training prograns,
5 ri ght?
6| A Vell, not only that, but also the mlitary is an
7 organi zation which is permtted to possesses prohibited
8 firearnms by law, so they're not subject to any of the
9 prohi bitions that would occur fromtinme to tinme in
10 changes to the Crimnal Code itself or changes to the
11 regul ati ons pursuant to the Crim nal Code.
12 So the mlitary can have just about any kind of
13 firearmor weapon that they want, and the police,
14 i kewi se, understood the law as it exists now
15| Q Right. | understand that. The reason why the service
16 rifle conpetition will be inpacted is because that's a
17 civilian conpetition, right?
18 | A Yes. It's the civilian elenent of that sort of
19 conpetition which is inpacted because the kinds of
20 firearnms that are conmonly used at present for that
21 conpetition are now prohi bited.
22| Q Right. And just, generally, you would understand the
23 common sense principle that there's a relationship
24 bet ween proficiency in marksmanshi p and the training
25 recei ved by nenbers of the mlitary and | aw
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1 enforcenment, right?
2 Yes. There is a |link between training and perfornmance,
3 I f that's what you're asking ne.
4 Right. And so you understand that nenbers of the
5 mlitary and | aw enforcenent participate in civilian
6 shooting conpetitions, right?
7 They have in the past. There's nothing that |I'm aware
8 of that prevents a nenber of the mlitary or a nenber
9 of a police departnent to participate in a civilian
10 conpetition as an off-duty civilian.
11 So, you know, it's possible that either the
12 mlitary or certain police departnents may have a
13 policy on what their staff can do after hours, but |I'm
14 not aware of any inpedi nent for professional users of
15 firearns such as the mlitary and police to also have a
16 secondary use as a civilian participant on their spare
17 tinme.
18 Right. And, in fact, they would do that, potentially,
19 because they're interested and to increase their
20 proficiency, right?
21 Well, they m ght choose to do it for that reason. They
22 m ght choose to do it sinply because it's fun. | don't
23 know what the notivation of all those shooters are.
24 Right. And are you aware that the civilian part of the
25 service rifle conpetition proceeds in advance of the
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1 mlitary part of the small arns conpetition?
2| A My understanding is that's been the practice for -- in
3 the recent decade or so. | can't say with certainty
4 that that occurred throughout the entire history of the
5 DCRA because that goes back over 100 years.

6| Q And so you have sone awareness of these things, and

7 you' ve purported to give sone evidence about the DCRA.
8 So do you have the understanding that that order of

9 things is to allow nmenbers of the mlitary to hone

10 their skills in advance of their own conpetition?

11 A. Well, they m ght well choose to do that, but | don't

12 believe it's an essential conponent to participate as a
13 menber of the mlitary in the mlitary conpetition.

14 I ndi vi dual s m ght choose to get additional

15 practice or experience by shooting as a civilian in the
16 DCRA conpetition in advance of that. | can see where
17 an individual would choose to do that.

18 | Q Right. And you're using words |like "mght," and so |

19 take it fromthat that you don't know one way or the

20 other. You're providing your educated guess on that?
21 | A No. I'mnot neaning it in that sense. Wat |I'm

22 meaning is that the -- both police departnents and the
23 mlitary are, in general, very capable institutions who
24 have established training prograns for their personnel.
25 And it's nmy viewthat if the mlitary decided that DCRA
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1 shooting was an essential ingredient of mlitary
2 training, then they would have everyone do it; not just
3 t hose who choose to do so.
4 And, sir, you're not an expert in mlitary marksmanshi p
5 training, right?
6 No.
7 Are you aware of the fact that the mlitary and | aw
8 enforcenent organi zations retain civilian organi zations
9 to assist themdevelop their training prograns or

10 execut e those training prograns?

11 | MR MACKI NNON: Just a second. Again, you're

12 putting a fact to him an assunption in a question

13 that's not proven. Do you have a statenent to that

14 effect sonewhere in an affidavit or a statenent

15 sonmewher e?

16 M5. WARNER: Are you aware of whether the

17 mlitary or |aw enforcenent organizations retain

18 private civilian training organi zations to either

19 devel op their training prograns or execute those

20 training prograns?

21 ' mnot aware of any specific instances, but both

22 police departnments and the mlitary contract out for a
23 w de range of services, and | would not be surprised if
24 training were a part of it.

25 | MB. WARNER: Ckay. So can we just go off for a
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1 nonent .
2 | (DI SCUSSI ON OFF THE RECORD)
3 MR, BOUCHELEV QUESTI ONS THE W TNESS:
4| Q M. Smith, ny nane is Arkadi Bouchelev. | am counse
5 for the applicants in the T-677-20 matter, and | w ||
6 be taking over this cross-examnation at this point.
7 And | just want to rem nd you that you are still under
8 oath. Do you understand that?
9 Yes, | do.
10 | Q kay. Thank you. So | would like to begin just by
11 asking you a few clarifications regardi ng your
12 backgr ound.
13 So you nentioned in your report that you were a
14 consultant, and I think you clarified it today by
15 saying that you are a tenporary enployee. Wat does
16 that job entail as a tenporary enpl oyee? Wat are your
17 obl i gations and duties?
18 | A My obligations include continuing to provide advice to
19 RCMP managenent and public safety, to provide a
20 transfer of history and know edge to the incom ng
21 manager of the Firearns Reference Table, to provide
22 training to the SFSS staff, and, in general, provide ny
23 experti se wherever the Firearns Program w shes to bring
24 it to bear.
25| Q And does that include continuing to assist the RCW
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1 with classification decisions?
2 No. The classification decisions are no longer mne to
3 make, or classification determ nations. Pardon ne.
4 They' re not decisions. They're determ nations.
5 The -- ny role could be to provide advice that
6 woul d lead to a classification determ nation, but the
7 responsibility for maki ng those determ nations now |ies
8 wi th the new manager for the Firearns Reference Tabl e.
9 But you could be asked to assist that new manager,
10 correct?
11 | could be asked just about any question relating to ny
12 experti se.
13 And woul d you agree with ne that the nature of your job
14 has not changed nuch since May? You have a different
15 title. You are not a manager. You're a tenporary
16 enpl oyee, but, essentially, you are doing the sane kind
17 of work?
18 From | ooking at a technical perspective, it's very
19 simlar work; however, | do not have the manageri al
20 responsi bilities of managi ng a team of 30 plus
21 individuals with what all of that entails. | also
22 don't have the sane corporate responsibilities as a
23 manager within the RCMP. M role, now, is sinply and
24 purely technical in nature.
25 Okay. | understand that, thank you.
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1 Now, you al so nmentioned that as a tenporary
2 enpl oyee you receive a salary. Are you being paid
3 separately by anyone? And by "anyone," | really nean
4 the governnent, for the work you are doing in
5 connection with this report and this cross-exam nati on,
6 or are you doing that as part of your job as a
7 tenporary enpl oyee?

8 I'"'mdoing it as part of ny job as a tenporary enpl oyee.
9 I"'mperformng all the functions | described earlier.
10 The m x of duties varies fromone week to the next, but

11 they're all interm ngled.

12 Ckay. So just to be clear, you are not being paid

13 separately to do this report, correct?

14 No.

15 Ckay. What was your involvenent in the creation of the
16 regulation? And | want to start as an open-ended

17 gquestion to give you an opportunity to express in your
18 own words. When | say "regulation,” I'mtalking about
19 the nost recent regul ation that was passed on May 1st,
20 2020.

21 Wll, as | said earlier, | had input, but to go into
22 any depth beyond that touches on cabinet privilege, |
23 bel i eve.

24 Well, | understand that there is a claimw th respect
25 to cabinet privilege, and |I'mnot asking you to, for
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1 exanpl e, you know, tell ne what your conmunications
2 were wth nenbers of the cabinet. |'mjust asking you
3 for your general involvenent. What were your
4 responsibilities or activities in connection with this
5 regul ati on?
6 | MR MACKI NNON: He can't go into that information
7 because it relates to subm ssions to cabinet.
8 | MR BOUCHELEV: l"msorry, I'"'mnot sure |
9 understand. |'masking for his general role. Wat
10 was, in general, his involvenent?
11 MR, MACKI NNON: Well, he did say he had sone
12 I nput, but that's as far as he can go.
13| MR BOUCHELEV: Yeah. But that's not very
14 speci fic.
15 | MR MACKI NNON: That's the nature of,
16 unfortunately, this kind of public interest in unity.
17 So that's as far as he can go, and we've confirned
18 that with our coll eagues who are responsible for those
19 privil eges.
20 MR. BOUCHELEV: kay. Well, | understand it's an
21 obj ecti on.
22 | OBJECTI ON TAKEN to answering the question: Wat were your
23 responsibilities or activities in connection with this
24 regul ati on?
25| Q VR. BOUCHELEV: Let nme ask you a different
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1 guestion, then. Was it a substantial involvenent, or
2 was it mnor?
3| MR MACKI NNON: Agai n, the nature of the
4 I nvol venent i1 s protected.
5| OBJECTION TAKEN to answering the question: Ws it a
6 substantial involvenent, or was it mnor?

71 Q VMR. BOUCHELEV: Okay. Was that involvenent over

8 an extended period of tine or just over a short period
9 of tinme?

10 MR, MACKI NNON: The timng of the invol venent,

11 that is protected, as well, as part of this. His

12 i nvol venent -- the extent, the timng, the content,
13 that's protected.

14 | OBJECTI ON TAKEN to answering the question: Ws that

15 I nvol venent over an extended period of tinme or just
16 over a short period of tine?

17 | Q MR. BOUCHELEV: Now, at the tinme when you first

18 becane i nvolved in the regulation process, did you

19 al ready have a list of guns that you felt should be
20 banned by this new regul ati on?

21 | MR MACKI NNON: Again, the question relates to --
22 you' re asking about a list of guns to be banned.

23 Again, that relates to subm ssions to cabinet.

24 | MR BOUCHELEV: | don't know. How do you know
25 that? Maybe it wasn't submtted to cabi net.
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1| MR MACKI NNON: | know because we've di scussed the
2 contours of the questions he can answer wth relation
3 to these kinds of questions.

4 | OBJECTION TAKEN to answering the question: Now, at the tine
5 when you first becanme involved in the regulation

6 process, did you already have a list of guns that you
7 felt should be banned by this new regul ati on?

8| Q MR. BOUCHELEV: kay. Did you submt any kind of

9 list to the cabinet?

10 | MR MACKI NNON: Again, that's protected.

11 | OBJECTION TAKEN to answering the question: Did you submt
12 any kind of list to the cabinet?

13| Q MR. BOUCHELEV: Qut si de of your involvenent in

14 this regulation, did you ever have a list of firearns
15 that you felt should be banned by the governnent?

16 A No.

17 | Q So the regulation, it bans -- you call them nine

18 famlies, so |l'll use the sane term nology -- the nine
19 famlies of firearms. So can you tell nme how that

20 deci si on cane about? Wiy were those specific nine

21 famlies targeted by the regul ation?

22 | MR MACKI NNON: Again, it's protected by cabi net
23 confidence privil ege.

24 | OBJECTI ON TAKEN to answering the question: So the

25 regulation, it bans -- you call themnine famlies, so
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1 "Il use the sane termnology -- the nine famlies of
2 firearnms. So can you tell nme how that decision cane
3 about? Wiy were those specific nine famlies targeted
4 by the regul ati on?
5| Q MR. BOUCHELEV: Now, were you asked to participate
6 in the regul ation process, or was it your own
7 suggestion nade to the governnent?
8| A My requirenent to provide input to the regul ati ons was
9 part of ny duties at the tine.

10 | Q kay. Now, I'mgoing to go into a slightly different
11 area. | just want to focus on your CV. And you nay
12 have touched on sone of these subjects, but | just
13 wanted to ask you for clarification.

14 So you said that you are not here as an expert on
15 hunti ng, correct?

16 | A I'"'mnot here as a expert on what, sorry?

17 | Q On hunti ng.

18 | A On hunting?

19 | Q Hunt i ng.

20 | A On hunting. No. | do not claimto be an expert in
21 hunting. And when you say "hunting," | take that to
22 nmean soneone who is an expert in identification of gane
23 ani mal s, gane managenent, harvesting of gane ani nals,
24 t he nmeans by which hunters pursue the gane, wildlife
25 managenent rules and regulations. And, no, |I'mnot an
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1 expert in any of that; however, where | do claim
2 expertise is in the area of firearns. |In particular,
3 their operating characteristics and the kinds of uses
4 that firearns are put too, which -- one of which is
5 hunti ng.
6| Q Ckay. So are you an expert on how particul ar types of
7 guns are used in the hunting environnent?
8| A Yes. | believe | can speak to that issue on the kinds
9 of firearns which are commonly used for hunting.
10 | Q And |'mjust wondering, |ooking at your resune, it's
11 not apparent to ne what that expertise is based on?
12 | A It comes fromny 40 plus years of contact wth the
13 study of firearns. |It's virtually inpossible to study
14 firearns technology and its devel opnent w thout, at the
15 sanme tinme, looking at the history of how firearns were
16 used and what they were used for.
17 So the two issues travel together, and a study of
18 firearnms, to a certain extent, involves a study of the
19 history of the firearns and the applications of the
20 firearns.
21| Q But you are not a hunting instructor, are you?
22 A No, |'m not.
23| Q And you're not a hunter yourself, correct?
24 | A Yes. | have hunted a variety of gane. |'m not
25 particularly active right today, but, yes, | have done
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1 a lot of hunting in ny past.
2| Q Ckay. Are you an expert in the use of firearns?
3| A The use of firearns for what purpose?
4 Q For any purpose.
5| A Well, as | said earlier, ny expertise, | think, extends
6 to know edge about firearns characteristics, their
7 devel opnent, and the kinds of uses they are put to.
8 The reason | ask the question is because being an
9 expert in firearns use is usually interpreted as
10 nmeani ng a use of force specialist in connection with
11 policing and the use of force in policing, and, no, |'m
12 not an expert in that aspect of it.
13 But | amfamliar with firearns and the kinds of
14 pur poses that various nakes and nodels of firearns are
15 designed for and are typically used for.
16 | Q Are you an expert in the use of firearns for
17 conpetition?
18 | A | woul d view soneone who is an expert in conpetitions
19 to be sonmeone who can operate conpetitions, design
20 conpetitions, score conpetitions, and deal with all of
21 the aspects of hosting a conpetition, and the training
22 of individuals to conpete. And, no, | amnot that.
23 However, as | said earlier, ny exposure to
24 firearns gives ne expertise in the uses to which
25 firearms are put, which conpetition shooting is but one
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exanpl e.
Are you a conpetitive shooter yourself?
Yes, | have.
When was the last tinme you participated in a shooting
conpetition?
The last tinme | participated in a formal shooting
conpetition was when I was with the mlitary reserves,
and | believe | nake reference to that in ny affidavit.
And that woul d be paragraph 79. And it woul d have been
in the 1970s.
kay. And other than the shooting that you' ve done in
the 1970s as an arny reservist, you do not have any
conpetitive shooting experience, correct?
In formal conpetitions where there is an offici al
prize, no. But |'ve been in lots of informal shooting
conpetitions over the years, mainly to do with RCVWP and
ot her police departnents.
Are you an expert on legal interpretation?
I'"'mneither a |lawer nor a judge, so in that sense, no;
however, the kind of interpretation | do, which | think
you're -- which you're referring to, is prinmarily
t echni cal

So if you |l ook at the determ nation of the
classification of a firearm--

Sorry. | don't nean to interrupt, but |I just wanted to
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1 clarify that I'mnot tal king about technical

2 interpretations. |I'mstrictly speaking about | egal

3 I nterpretations.

4 So you agree with nme that you are not an expert on
5 | egal interpretations?

6| A l''mnot --

7 | MR MACKI NNON: He's not being put forward to

8 answer | egal questions. W agree on that.

9| MR BOUCHELEV: But you agree that he is not an

10 expert on legal interpretation, correct?

11 | MR MACKI NNON: He's not -- | think we had a

12 di scussion wth the other counsel that he's not here to
13 answer | egal questions, nor is he a | awer, so.

14 | MR BOUCHELEV: Well, but that doesn't really

15 answer ny question. Do you agree that he is not an

16 expert on legal interpretation?

17 | MR MACKI NNON: What specifically are you -- |ike,
18 this is a very general question, so, no, in a general
19 sense he's not, but have you got a particul ar question
20 you want to ask hinf

21 MR. BOUCHELEV: Wll, I'll take himto the

22 particul ar questi on.

23| Q But, in general, you agree that you are, |like you said,
24 you are not a judge, you are not an |awer, you are not
25 an expert interpreting |laws and regul ati ons, correct?
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1| A What | said was | am not an expert in | egal
2 determnations in the sense -- in the very genera
3 sense that | amneither a | awer nor a judge or anyone
4 el se who woul d make any manner of | egal decision;
5 however, what | do is nmake technical determ nations
6 whi ch have -- which are related to interpretation of
7 the Crimnal Code and other Acts, and, in particular,
8 firearns classifications which are published in the
9 Fi rearns Reference Tabl e.
10 So if you're asking about expertise in that field,
11 then, yes. |If you' re asking nme about whether |I'm an
12 expert in the law dealing with, you know, bank robbers
13 and all kinds of other things |ike that, then, no.
14 So it depends on what you nean.
15| Q Vell, I'ma little confused, | have to admt, because
16 you previously testified that the decisions -- that the
17 classification decisions or determ nations that are
18 contained in the FRT are not |egal in any sense. They
19 are just technical opinions, have no force of |aw,
20 correct?
21 They' re not binding on anyone. That's correct.
22 | Q But they have -- | think the expression that you used
23 is that they have no force of law. They are not |egal
24 det er m nati ons?
25 | A That's correct.
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1] Q Ckay. So anything that, you know, the opinions or
2 reports or any information of the FRT, that's not | egal
3 information; that's purely technical informtion,
4 ri ght?
5| A No, | would disagree with that. The determ nation of a
6 firearns classification for publication in the Firearns
7 Ref erence Table requires an analysis of the technical
8 aspects of the firearmand an anal ysis of the
9 definitions in the Ctrimnal Code to arrive at a proper
10 classification determnation.
11 So hol ding an opinion on the classification of a
12 firearmis |egal expertise, in that sense.
13| Q kay. And that's the kind of |legal analysis that you
14 per for n?
15| A Essentially, yes. Yeah. |'ma specialist in firearns,
16 and the kinds of analyses that | spend virtually all of
17 my time on have to do with the classification of
18 firearnms and firearns accessories and conponents.
19 | Q So when you nmake a determi nation, an FRT determ nati on,
20 does it have to be approved by a | awer before it is
21 posted in the FRT?
22 No.
23 kay. And you nentioned that you have no | egal
24 training yourself, correct?
25 | A | have no formal legal training as a | awer, no.
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1] Q M. Smith, are you an expert on mass shootings?
2| A If by that you nean am | a sociol ogi st who has broad
3 knowl edge of the phenonena of mass shootings and why
4 shoot ers becone mass shooters and how victins becone
5 victins and all of that -- all those elenents, then no.
6 | amfamliar with mass shootings only to the
7 extent of keeping track of the kinds of firearns that
8 are typically or commonly used in nmass shooti ngs.
9| Q Have you conducted any scientific studies to determ ne
10 whi ch guns are used in mass shootings?
11 No, | have not published anything in that area.
12 Ckay. You haven't conducted any studies, right?
13| A Well, as | said earlier, | keep track of the kinds of
14 firearns that are involved in mass shooti ngs;
15 particularly those in Canada. So if you wish to
16 consider that to be research, then yes.
17 | Q And so when you say that you keep track, you
18 basically -- and | don't want to put words in your
19 mouth -- but it sounds |ike you are readi ng newspaper
20 stories or, you know, watching TV, like, the kind of
21 i nformati on that any Canadi an can obtain, right?
22 | A Well, sonme of nmy information conmes from public domain
23 sources, but the firearns programis, indeed, directly
24 involved in the aftermath of nmass shootings, and the
25 program including nme, has direct contact with police
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who are investigating those kinds of shootings to
provide theminformation on firearns and |icensing
status and registration, and so on, as if affects any
particul ar mass shooting incident.

So the -- ny involvenent is not just readi ng about
articles in the newspaper. It's also about having
direct contact with the policing officials who are
engaged in investigating or mtigating nmass shooti ngs.
kay. But, again, | think, just so that we are clear,
there is no systematic analysis or study that you
engage in to scientifically determ ne which types of
guns are nore likely to be used in shootings, correct?
It's all based on anecdotal that you collect as a
result of every shooting?
| have not done any such study. There are such studies
avai |l abl e, but | have not conducted them
kay. Now, at paragraph 6 of your affidavit you say
that you served as an expert in hundreds of
proceedi ngs, so | just want to explore that.

When you say that you served as an expert, what
does that mean? Do you nean that you were qualified as
an expert wtness in hundreds of court cases?

Yes, | nmean that | was -- yes, exactly. | was
qualified by the Court to give expert evidence.

kay. Whuld you be able to provide ne with a list of
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the cases that you were -- in which you were qualified
as an expert witness? Because | was only able to find
a handful. | certainly wasn't able to do find
hundreds. So do you have a -- do you keep a list of
the cases in which you were qualified as an expert?
No. | never kept a list on all of those. The -- | can
remenber a few anecdotally, but it was ny regular duty
in the past as a forensic scientist to go to court on
then analytical findings that | nmade in the |aboratory,
SO --
Ckay.
-- it was routine. It was every -- every week | was
going to court for many years.
And did you primarily act in that capacity earlier in
your career or in recent years, as well?
| went to court nost often as an expert witness earlier
in ny career because that was nmy main job. | went |ess
frequently in the latter years of ny career because |
was tasked with other duties such as managenent and
policy making, and so on. So there sinply wasn't the
same amount of tine available that | could dedicate to
going to court.
kay. No, that's fair enough.

And | take it that in the earlier part of your

career, your testinony as an expert wtness was rel ated
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to -- I'mnot sure if I'"musing the right

termnology -- but | guess to ballistics and to
forensic situations |ike shootings and crine and things
li ke that?

Yes. M testinony was related to that. It was also
related to firearns classifications.

kay. And have you always acted as an expert

witness -- in crimnal cases, have you always acted as
an expert for the Crown, or have you acted as an expert
for the defence, as well?

|'ve been called by the defence on a nunber of

occasi ons.

kay. And have you ever acted as an expert for any
non- governnental entity in a civil case?

| have never -- when you say "non-governnental ," you
mean where the governnent was not a party to the civil
of fence or the civil suit?

No. That the party that asked you to act as an expert
wi t ness was not the Canadi an governnent or a branch of
t he Canadi an governnment or a police force or any -- you
know, the Crown or the governnent, essentially.

Yes, it has happened, but not very often.

Ckay. So would it be fair to say that, primarily, you
have gi ven expert evidence in crimnal cases where you

primarily testified for the Ctowm and in civil cases
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1 where you testified for the governnent?
2 The kinds of cases that | testified in were typically
3 ones where | was subpoenaed by the Crown, but when |I'm
4 testifying, I"'mtestifying for the Court; not for the
S Cr own.
6 So to answer the second part of your question, no,
7 | never testified just for the Crown as an advocat e,
8 ever. | was always an expert for the Court.
9 Yeah. And |I'mnot saying that you testified as an
10 advocate, but, | nean, you were called by the Crown,
11 right?
12 It was a m xture. Sonetines the Crown called ne
13 because the Crown wanted ne there. Sonetines the Crown
14 call ed ne because the defence asked the Crown to have
15 me there.
16 So I'mnever entirely sure who is behind the
17 request for nme to appear in court. So it is a blend of
18 the Crown and the defence, and --
19 Ckay. But to go back, | don't think we got a clear
20 answer to this question. So in civil cases, you' ve
21 gi ven evidence as an expert in civil cases as well,
22 correct?
23 Yes, | have.
24 And did you ever act, and when | say "act," | nean were
25 you ever called as an expert w tness by anyone ot her
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1 t han the governnent or a governnment-related entity?
2| A Yes, | have. And let ne explain how that happens.
3 Typically | becone involved in the nmatter because it's
4 a crimnal case, and then when a crimnal case is
5 concluded, there are sonetines civil cases that relate
6 to the sane facts as the crimnal case. And | could be
7 called by either party on a civil case which follows
8 the crimnal case, if you understand what |I'm getting
9 at .
10 Q Yeah, | understand. So the civil cases where you acted
11 as an expert were all related to crimnal cases where
12 you al so acted as an expert?
13 Yes.
14 | Q Ckay. Have you ever, to your know edge, given evi dence
15 that contradicted the position of the Crown or the
16 RCVP?
17 | A Yes. It's not uncommon. The police nmay arrive at a
18 prelimnary theory of how a crine took place, and the
19 evi dence that | give would contradict that. So that's
20 not unconmon at all. The police typically depend on
21 the forensic evidence to understand what took place in
22 the context of a crimnal event.
23 Now, do | actually testify to the contrary of the
24 Crown or the police in court? Not very often. Because
25 usual ly the Crown, being a responsible agent of the
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Crown, will adjust their approach so that there's no
necessity to testify against the Crown position. So
it's fixed before it gets to trial.

Now, have you ever acted an as an expert witness in a
case that involved the RCW?

Yes, | have.

Was it a civil case or a crimnal case?

Bot h.

(kay. Have you ever given evidence that contradicted
the position of the RCMP in those cases?

| don't recall any specific instances of that, no.
Ckay. When you becane an RCWP officer, you had to take
an oath of secrecy, correct?

Vell, let nme correct that statement. |'mnot an RCWP
officer in the sense of a police officer. | was a
civilian enpl oyee of the RCWP --

kay.

-- which all the forensic staff were.

So | amnot and never have been a policeman.
kay. That's fair enough. But as a civilian enpl oyee,
did you have to take an oath?

Yes, | did. | took an oath way back in 1977 when |
j oi ned the RCWP.
Ckay.

It'"s was a long tine ago, but...
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1] Q kay. And it is -- an oath of secrecy under the RCW
2 Act is one of the oaths that you would have had to
3 t ake, correct?
4| A My recollection is that | had a general oath of office
5 for loyalty to the Crown, and | had a general oath of
6 of fice under the -- what was then known as the O fici al
7 Secrets Act, which | think is now the Security
8 I nformati on Act.
9| Q kay. Well, 1'll read to you what the oath of secrecy

10 under the RCMP Act is today, and you can tell nme if

11 it's simlar to the one that you had to take back then.
12 It would say that --

13 | MR MACKI NNON: Can | ask you to put the docunent
14 so he can read it.

15| MR BOUCHELEV: Sure. | nean, do you have access
16 to the internet, M. Smth, on your conputer?

17 | MR MACKI NNON: | don't think so. | don't think
18 his -- could you send it just by chat?

19 | MR BOUCHELEV: | can send the link to it. Wuld
20 you be able to open it on your conputer and show it to
21 hi nf

22 | MR MACKI NNON: Actual ly, you could do a screen

23 share.

24 | MR BOUCHELEV: Let's see if we can do this

25 qui ckly.
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1 Q Now, M. Smith, what |"'mreferring tois -- do you see
2 where it says "Qath of Secrecy" on the page that |I'm
3 sharing wth you?
4| A Yes. | see both the "Cath of Ofice" and the "Qath of
S) Secrecy. "
6| Q kay. So just read the Cath of Secrecy and tell ne if
7 that's the type of oath that you had to take back when
8 you becane a civilian enpl oyee?
9| A Well, the oath of office I took was taken over 40 years
10 ago, and I'mafraid | can't conpare it word for word
11 fromnmenory; that's just not possible.

12 It's generally the sane concept, but | don't
13 believe | can really say nore than that because it
14 happened so | ong ago.
15| Q That's fair enough. But if you read the QGath of
16 Secrecy, it states that: (as read)

17 “I," so and so, "solemly swear that |
18 wi |l not disclose or make known to any
19 person not legally entitled thereto any
20 knowl edge or infornmation obtained by ne
21 in the course of my enploynent with the
22 Royal Canadi an Mounted Police."

23 Now, is it your understanding that you are bound by this
24 oat h?

25 | A As a contractor?
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In your current position.
A tenporary enpl oyee?

As a tenporary enpl oyee, yeah.

| didn't take any oath to becone a tenporary enpl oyee,

so | mght be bound; I mght not be bound. | don't

know.

Bef ore you becane a tenporary enpl oyee, were you bound

by this oath?

Well, | was bound by the code that | swore an oath

in 1977. Now, whether it's the sanme as this one or

not, | can't say with certainty.

So if the code is updated, you know, in the course

your enploynent, you are not bound by the new version?

You continue to be bound by the oath you took, you

know, a nunber of years ago?

Well, that's a legal analysis, and I think we agreed

previously | was not an expert in the | aw.

"' mjust asking for your understanding. [|'mnot asking

you for an anal ysis.

Wll, | -- the oath is very sinple and straightforward,

and | would say that RCMP enpl oyees, as a matter of

course, would follow that oath.

Ckay. And would you agree with nme that you, both in

your capacity as a civilian enployee, a full-tine

enpl oyee before May 2020, as well as a tenporary

to

of
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1 enpl oyee today, you would not disclose or nake known to
2 any person or entity any information obtained in the
3 course of your enploynment with the RCMP provided that
4 that person or entity is not legally entitled to it?
5| M. OXAAL: Counsel, you've m ssed out part of
6 the wording there, the part about not -- "nmake known to
7 any person not legally entitled thereto." | suggest
8 that the full wording should be put to the wtness.
9| MR BOUCHELEV: Well, actually |I did say that

10 part. | just switched it around. But I'll just read
11 it exactly as it appears in the Act.

12 So, M. Smith, do you agree that both in your capacity
13 as a manager before May 2020 and in your current

14 capacity as a civilian -- as a tenporary enpl oyee, you
15 woul d not disclose or make known to any person not

16 legally entitled thereto any know edge or information
17 obtai ned by you in the course of your enploynent with
18 t he RCMP?

19 | MR MACKI NNON: Can | just say sonething first.

20 Agai n, he has commented, he hasn't sworn this as a

21 tenporary enpl oyee, he told you. He doesn't know if
22 it's the sane as what he did before, but if you're

23 asking if he's bound in sonme witten way as if he has
24 sworn it, | don't see the relevance of this to what

25 we're dealing with in his affidavit or to the
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1 i njunction. So can you help ne there?

2 Q MR. BOUCHELEV: Well, sure, | can help you there.

3 And you are right. M question is, regardl ess of

4 whet her or not this is the oath that he swore,

5 M. Smth, do you feel bound by this requirenent?

6 | MR MACKI NNON: But how is that relevant to what

7 we're dealing with today with the injunction and his

8 affidavit? That's what |'mhaving difficulty --

9 | MR BOUCHELEV: Vell, sure. | nmean, M. Smith is
10 bei ng presented as an i ndependent expert, and | want --
11 I"'mentitled to test, you know, the extent of his
12 I ndependence.

13 | MR MACKI NNON: But how does this oath of secrecy
14 figure into -- that's what |I'mhaving a hard tine

15 seeing as it relates. | don't understand.

16 | MR BOUCHELEV: Wll, | nean, it's a sinple

17 questi on.

18 | Q Do you feel that you are -- that you shoul d not

19 di scl ose any information that you obtained in the

20 course of your enploynent with the RCMP to any person
21 who is not legally entitled to it?

22 | MR MACKI NNON: kay. There's been no allegation
23 that he's made sone unaut horized disclosure. And if
24 you' re asking himto ask if he's breached sonme form of
25 oath --
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MR, BOUCHELEV: No. That's not what |'m asking at

all. 1I'mnot asking himif he has breached his oath or
I f he has commtted any inpropriety.

I"masking himif he feels that this oath and this
requi renment applies to him

MACKI NNON: Wel |, you can ask your
under st andi ng, as best you can. | don't really
understand the rel evance of it.
| would say, as a matter of course, | would not provide
protected information to an unaut horized recipient.

MR. BOUCHELEV: And an unaut hori zed reci pi ent
woul d be soneone who is not legally entitled to that
information, right?

MACKI NNON: Agai n, the way your questions are
framed are franmed as if he's breached sone obligation,
SO -- in secrecy. So --

BOUCHELEV- Well, no. No, hold on a second.

I''mnot making that allegation. Those are your words;

not mne. | never said that he breached anyt hi ng.
MACKI NNON: Well, again, | don't see the

rel evance of this line of questioning. That's why. |If
you're not going that way, | don't see howthis is at

all rel evant.
BOUCHELEV- Ckay. Wwell, 1'll make it as

sinple as | can.
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1] Q M. Smith, do you feel that you are bound by the RCWP
2 "oath of secrecy"? Yes or no?
3| A | believe that I am bound to the extent that | would
4 not rel ease protected informati on to anyone who's not
5 entitled to it.
6| Q kay. Now, |I'mgoing to ask you sonme questions about
7 the SFSS, which is at paragraph 9 of your affidavit.
8 Now, can you give ne -- | don't need an exact
9 nunber, but approxi mately how many techni ci ans work
10 t here?
11| A That changed over the years. |In the nonth that I
12 retired, May of 2020, there were approxinmately
13 34 technicians who worked there.

14 | Q Ckay. And how does that conpare historically? Is it
15 | ess or nore than the nunber of technicians in previous
16 years?

17 | A There were fewer in the past. The organi zati on has
18 grown over tinme.

19 | Q kay. And do you know an individual by the nanme of
20 WlliamEtter, E-T-T-E-R?

21 | A Yes. He was the -- he's the chief technol ogi st who
22 reported directly to ne when | was manager of SFSS.
23| Q Ckay. And does he still work for SFSS?

24 As far as | know, he does, yes.
25| Q kay. Still in that capacity, right?
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Still in the same capacity.

And are you aware of the fact that M. Etter

aut hored a nunber of reports contained in the FRT?

Yes. He -- one of his duties -- again, this

back to the days when | was manager of the SFSS. One
of M. Etter's duties was to oversee the firearns
I nspection service. And so he would have been invol ved

in the issuance of inspection reports for firearns that

wer e inspected by SFSS.

kay. And do you think that M. Etter is a conpetent

technician? |s he conpetent in his job?

Yes.

Ckay. And if M. Etter had to wite an FRT or an FRT
I nspection report, before it gets published, did it

have to be reviewed by you, or did he have authority to

publish it hinself?

It depends on the nature of the report. There was --
agai n, going back to ny days with SFSS, there was an

escal ati on process. Sone determ nations could be

rel eased by the nost junior of technologists. Sone
determ nati ons could be rel eased by the next
supervisory | evel up, and others by the next |evel up,
whi ch would be M. Etter. And sone | issued
personally. It depended on the nature of the issue and

the level of expertise required to fornulate an opi ni on

has

I S goi ng
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on the subject that was dealt with in any of the
reports.

Ckay. So help nme understand, then. Ws there a
particul ar nechanism or was there a, sort of, like, a
protocol that had to be foll owed? How would soneone
know if a particular issue is the type of issue that
had to be escal at ed?

M. Etter directly oversaw the inspection service, and
so he woul d nake the determ nation as to what reports
coul d be rel eased under his signature or under one of
his junior's signature and which ones he would refer to
nme.

Ckay. \What about people below M. Etter on the

hi erarchy? How did those peopl e deci de whet her or not
classification decisions have to be escal ated?

Vell, they didn't have to decide because M. Etter was
t he person who oversaw their operations. He was aware
of everything that passed through their hands, so he
was able to make that decision hinself.

kay. So let's say a newfirearmis introduced to the
Canadi an market and it is submtted for inspection to
the SFSS, and then am| correct in understandi ng that
M. Etter would then decide if he can delegate it to
one of his juniors, if he has to do it hinself, or if

he has to escalate it to you?
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1 For those requests that cone directly to him yes.

2 Ckay. So sone requests do not cone directly to hinf

3 No. Sone requests would cone directly to the junior

4 technol ogi sts. Again, it depends on the issue.

5 So let nme illustrate by exanple. So if the new

6 FRT record was just a new barrel |ength, so a new

7 calibre for a firearmthat was well-known to us and for

8 whi ch there already was a record in the Firearns

9 Ref erence Table, that would typically be handl ed by a
10 junior firearns technol ogist.

11 But if it involves a nore conplicated issue, then
12 It gets escalated up to a nore senior and nore

13 experi enced technol ogi st or technicians within the

14 SFSS.

15 Ckay. And if it is a brand new firearmthat has never
16 been avail abl e on the Canadi an market before, is that
17 sonet hing that would have to be, then, escalated to you
18 or not necessarily?

19 Not necessarily. |t depends on how conplicated the

20 firearmis and how conplicated the analysis of the

21 Crimnal Code definitions that pertain to it are.

22 So, again, illustrating by way of exanple, a

23 firearmwhich is an ordinary sporting bolt action rifle
24 woul d probably be eval uated by a nore junior

25 technol ogi st than, for instance, a new tactical firearm
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1 that is a direct derivative of a fully autonmatic
2 firearm
3 kay. And so would it be fair to say that the people
4 on the junior level, they have sone anount of
5 di scretion? They nmake the decision whether or not a
6 particular rifle is a typical hunting rifle or if it's
7 sonmet hing that has to be escal ated, right?
8 Well, they will escalate a determnation if they -- if
9 it falls within a nore conplex determnation. So it
10 doesn't matter so much the kind of firearm | used
11 sone exanples to illustrate, but it doesn't matter so
12 much on the kind of firearmbut rather on how
13 conplicated is the analysis, based on the paraneters in
14 part 3 of the Crimnal Code that touch on firearns
15 cl assification.
16 But agai n, and maybe |'m m sunderstandi ng what you're
17 saying, but it requires a certain level of discretion
18 on the part of the junior enployee to deci de whether or
19 not it is a nore conplicated situation that needs
20 escal ating, right?
21 And we do rely on the junior enployees to escal ate
22 things that they believe are beyond their normal sphere
23 of operations, but we al so have supervi sors who oversee
24 the work of the junior staff, and they're there to
25 ensure that that happens.
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1 So it doesn't just fall to the junior staff to
2 make that determ nation. The supervisors that are
3 overseeing their work are well aware of their workl oad
4 and could be relied upon to escalate a determnation if
5 they believe it to be beyond the capabilities of the
6 juni or technol ogi st.
7 kay. But would it be fair to say that this is a
8 relatively | oose structure? That, you know, there
9 is -- it's not like there is a tenplate or a specific
10 protocol. You do rely, to an extent, on discretion by
11 juni or enpl oyees, by supervisors to nake a
12 determ nation as to whether or not sonething needs to
13 be escal ated, right?
14 Well, there's no formal witten protocol for that
15 because one is not needed. Because the unit that does
16 that is co-located. They all work out of the sane
17 buil ding, and it's possible to have oversi ght of the
18 activities of the junior enployees by the senior
19 enpl oyees. It's not -- it has been a problemto this
20 poi nt .
21 And then | would further say that even if a junior
22 technol ogi st were to nmake an incorrect decision and it
23 was not observed by his or her supervisor, the nornma
24 processes for the Firearns Reference Table is for the
25 person making the initial determination to put that
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information into the Firearns Reference Table, but it
Is always and nust be viewed by a second i ndependent
technol ogi st before the record can be published. So --
Ckay.
-- even if there were a slip up on the part of one
junior firearns technol ogi st, there would be anot her
firearnms technol ogi st who has to review the work and
woul d likely pick it up.
And does the work -- before a determ nation gets
published, is the SFSS required to obtain consultation
or approval from any other organi zati on or branch of
gover nnent ?
No. Because the firearns that are submtted for
I nspection by SFSS are submtted voluntarily by the
agency that is in possession of them So there's no
need to get perm ssion anywhere el se.
kay. And the SFSS does not have any staff |awyers,
correct?
The SFSS has access to RCMWMP | egal counsel. There is
| egal counsel that is part of the firearns program
whi ch is shared with all branches of the firearns
program

So there isn't any -- there aren't any |egal staff
that are assigned to SFSS work and only SFSS work, but

that said, SFSS does have access to | awers where and
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1 when needed.

2 Ckay. But approval or review by these |awers is not

3 necessary for an FRT determi nation to be published,

4 correct?

5 No, it's not. Because the nost conplex portion of an

6 FRT determ nation is the technical conmponent. |n nost

7 cases the legal elenents are very straightforward and

8 don't require the services of |egal counsel.

9 Now, | would like to ask you sone questions about the
10 FRT and its history. You' ve given sone information at
11 paragraph 12 of your affidavit.

12 Can you tell nme how |l ong has the FRT been around?
13 It was started in 1996.

14 Ckay. And who started it?

15 I'"'ma co-developer of it. And it was -- it was

16 devel oped by two i ndependent branches of the RCWP from
17 1996 until 2000.

18 Starting in 2000, all of the FRT fell under ny

19 oversight, and | directly nmanaged the Firearns

20 Ref erence Table and its activities fromyear 2000 to
21 year 2020.

22 Ckay. And where did the -- back in 1996, back when it
23 was bei ng devel oped, where did the original information
24 and data come fronf

25 Vell, in 1996, when the FRT was commenced, it was
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1 enpty. It had nothing init, and we began to build the
2 dat abase. The information cane froma variety of
3 sources. The vast mgjority of it through open source
4 publications by firearns manufacturers and
S di stributors.

6 kay. And can you personally make changes, anendnents,
7 del ete entries in the FRT?

8 Additions are routinely made to FRT entries because

9 manuf acturers add new barrels, new calibres, and ot her
10 features to existing firearns, and the FRT record is

11 grown accordingly. So it's quite common for

12 information to be added.

13 Information is rarely del eted because, even if a
14 firearmis no | onger manufactured, it's still in

15 circulation, and it still requires an FRT record.

16 Typi cal occurrences that result in information to be

17 del eted woul d be, for exanple, if we discover that

18 there are two records for the sane firearmdue to a --
19 I"'msorry. | don't nean to cut you off, but I think ny
20 guesti on was nore about you personally. Do you have

21 access? Are you able to make changes, additi ons,

22 del eti ons yoursel f?

23 Technically | had access, but | never directly accessed
24 the Firearns Reference Table. | didn't build records.
25 | didn't nmanage -- change the information in the FRIT.
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1] Q Who did that?
2| A | had a login, but | used it only for read-only
3 pur poses.
4| Q Ckay. And who nade the changes, the additions, the
5 del eti ons and so on?
6| A The technol ogi sts who worked for ne nmade all the
7 changes.
8| Q kay. |Is there any kind of a protocol where you --
9 well, | guess the question is can anyone with access
10 to -- with aloginto the FRT basically go in and nake
11 a change to an FRT entry?
12 | A No. The read/wite access control to the FRT is
13 managed by t he database adm nistrator in the FRT -- in
14 SFSS, and only those individuals who are qualified to
15 make entries will be given a right status or right
16 perm ssions to make changes to the FRT.
17 There are thousands of people, though, who have
18 access on a read-only basis.
19 | Q kay. And I'mtal king about the individuals within the
20 RCWP itself, within the SFSS. Does everyone who works
21 at the SFSS have read and wite access?
22 No, not everyone.
23 kay. And who has the ability to nake changes?
24 | A The firearns technol ogi sts who have had training in the
25 classification of firearns and the protocols for
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popul ati ng the Firearns Reference Table woul d be
permtted to make entries. W refer to themin house,
I n-house shorthand for themis system editors.

When a -- if a technologist is a systemeditor,
then they're allowed to edit or create information in
the Firearns Reference Tabl e; nobody el se is.
kay. And how many, approxi mately, of such people do
you currently have at the SFSS?

At the present tine there would be around 30.

kay. So al nost everyone who works there?

Yes.
Ckay. Now, can you look at -- I'mreferring to your
paragraph. |'mlooking at Exhibit -- sorry, at your

affidavit. Exhibit Cto your affidavit.
Yes, that's the notices.
Yeah. That's the notices.

And, now, do you agree with ne that this notice
does not contain any definition of the termvariant?
No, it does not.
kay. It does say, however, that the governnent
i ntends to inplenent the buyback program correct?
Wll, let ne view the docunment and see. Yes. It does
say in paragraph 2 in the top right of page 1 that the
governnment is |ooking at inplenenting a buyback

program
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1] Q Ckay. Just give ne one second.
2 And, I'msorry, where are you referring to? That
3 it says that the governnment --
4 So I'mlooking at Exhibit Cin ny affidavit.
5| Q kay.
6| A And when you open it to see the two pages of notice, if
7 you | ook at the left-hand page, top right corner,
8 there's a box entitled, "Wiat this neans for you."
9| Q Ri ght .
10 | A And paragraph 21 of that tal ks about the government's
11 intentions with respect to a buyback program
12 | Q Right. So it doesn't say that the governnent is
13 | ooking intoit. It says the governnent intends to
14 i npl enent a buyback, correct?
15 That's what the docunent says, yes.
16 | Q And you assisted with the preparation of this docunent,
17 correct?
18 Yes, | did.
19 | Q So how do you know that the governnent intends to
20 i mpl enment a buyback progrant
21 | A Because the M nister made announcenents publicly to
22 that effect.
23| Q Ckay. So you're saying that the M nister has made a
24 comm tnent to inplenent the buyback?
25 | A | can't commit the Mnister. Wat |I'msaying is that
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1 |'ve seen on the news the Mnister speaking to the
2 I ssue of buyback and saying he intends to do a buyback
3 or is looking into it or sonething of that nature.
4 W would -- we woul d probably have received
5 information fromPublic Safety to the sane effect, as
6 well. 1 don't recall specifically.
7 And you're tal king about M. Blair, correct?
8 I'"mtal king about the intention to operate a buyback
9 program
10 No. But when you say "Mnister,” you nean M nister of
11 Public Safety, M. Blair?
12 | mean -- yes. | nean the Mnister of Public Safety.
13 Yes.
14 kay.
15 Wo is currently M. Blair.
16 kay. Do you recall if that's sonething that he
17 specifically told you?
18 He didn't specifically tell ne in a private audi ence,
19 but the Mnister is -- has been quoted on the news
20 regularly. 1've seen video on the news of him saying
21 that, so I'm-- | don't -- | can't say that he wl|
22 faithfully follow through with that. | don't know.
23 The governnent could change its intention at any
24 time; that's not ny area of responsibility, and | can't
25 speak for what the governnent intends to do or not
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1 i ntends to do.
2 Well, but, in effect, that's what you're doing in this
3 docunent. You're speaking for the governnent. You're
4 saying that it intends to inplenent the buyback.
5 So woul d you agree with nme that soneone reading
6 this would conclude that there will, in fact, be a
7 buyback?
8 The firearnms programwas inforned that the governnent
9 i ntended to i nplenment a buyback programat the tine

10 t hat docunment was prepar ed.

11 Ckay. And by inforned, you nmean you saw it on TV,

12 correct?

13 I'"'msorry. Please say that again.

14 When you say that you were inforned, it neans you saw
15 the Mnister give an interview on TV and nention

16 sonet hi ng about the buyback?

17 W saw the Mnister, or we were informed by Public

18 Safety. |It's long enough ago that | don't recall

19 exactly how we canme in possession of that informtion.
20 Can you | ook at paragraph 23 of your affidavit.

21 Now, paragraph 23 defines a variant as a: (as read)

22 "Fi rearm whose design was derived from

23 an original firearm (head of famly)."

24 Now, where did you get this definition?

25 | MR MACKI NNON: M . Bouchel ev, he's already
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1 answer ed questions, several questions on this already,
2 so the whole idea of having three different parties
3 continue the examnation is to not repeat the sane
4 guestion. So that question has been asked and answered
S several tines.

6 | MR BOUCHELEV: No. | don't think that particul ar
7 question has been asked and answered. There may have
8 been sonme questions relating to the sanme area, but not
9 this particul ar question.

10 So ny questi on.

11 | MR MACKI NNON: Well, ask it specifically again.
12 | Q MR. BOUCHELEV: Sure. Were did this definition

13 cone fronf

14 | MS. OXAAL: He was asked previously about this
15 as a definition and gave an answer explaining this

16 paragraph and that it was not provided as a definition.
17 It has been asked al ready and answer ed.

18 | MR BOUCHELEV: I"'msorry, | didn't hear the | ast
19 part of what you said.

20 | Ms. OXAAL: He was asked before by Ms. Warner
21 about paragraph 23 as a definition. He gave an answer
22 in which he indicated that paragraph 23 was not

23 provi ding a definition.

24 | MR BOUCHELEV: kay.

25 | M. OXAAL: The question you're asking has
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1 been asked and answered al ready.
2 MR, BOUCHELEV: Well, ny recollection is that --
3 okay.
4| Q So if this is not a definition, then | believe your
5 evi dence was that the definition that the RCMP uses is
6 the one that's in the Oxford Dictionary, correct?
7 That's correct.
8| Q Whi ch version of the Oxford Dictionary? Canadi an
9 Oxford Dictionary? English Oxford Dictionary?
10 | A | don't recall specifically the exact version. It was
11 an online version of the dictionary, which | believe
12 cones straight from Oxford, and it defines a variant as
13 bei ng --
14 | MR MACKI NNON: You al ready gave what you
15 remenbered it saying, so --
16 | A kay.
17 | MR MACKI NNON: M. Bouchelev, it's now 4:00, and
18 we said we would break for the day at 4. Do you have
19 one or two other questions?
20 MR. BOUCHELEV: Well, M. MicKinnon, | want to
21 rem nd you that we've lost a lot of tinme today due to
22 sone technical issues on your end and not being able to
23 open docunents and so forth. W've lost at |east half
24 an hour, if not nore. And it's only 4:00 now, and it's
25 my intention to continue this cross-exam nation until

amicusreporting.com
403.266.1744



Canadian Coalition for Firearm Rights et al v. Attorney General

Murray Smith on 10/29/2020 167
1 5.
2 Now, if you decide to |eave, | nean, we'll have to
3 deal with that, but that may require an additional day
4 of attendance on the part of M. Mirray, which |I'm not
5 sure if that's sonething that he wants to do.
6 My preference would be to just continue until 5:00
7 and try to get as much done today as possi bl e.
8 | MR MACKI NNON: Wll, 1'lIl respond to that.
9 First off, the technical issues weren't at our
10 end. They were because of 570 negabytes of docunents
11 that were sent to us at about 3:00 yesterday, which
12 were al nost inpossible to open for a while. Even the
13 counsel who sent them acknow edged that they,
14 t hensel ves, were having difficulty. Today they had to
15 figure out a way of putting those docunents to the
16 Wi t ness, and that was the cause. So | take issue with
17 t hat conment.
18 Secondly, we've nmade it clear for at least a
19 coupl e of weeks now and even a few days ago that we
20 woul d break at 4, and the reason being that it's a
21 tiring process. He's had to drive nore than an hour
22 here. He's 68 years old. |I'mtired after six hours of
23 spending here, and it's nore so straining doing it by
24 video. He's given his full attention to all of the
25 questions asked. He's -- | can see he's visibly tired,
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1 and | would like himalert to answer any proper

2 guesti ons.

3 So you're going to continue this tonorrow. W

4 don't agree on any other days. W've had this tine

5 lined up for a while. So you can -- | would have

6 objected to a lot of irrelevant questions that you

7 asked, but if that's how you want to spend your tine,

8 that's fine. | would suggest focusing in on what is

9 truly inportant for that case, but that's up to you as
10 to choose what to ask, but we're going to | eave --

11 | MR BOUCHELEV: vell --

12 MR, MACKI NNON: -- SO --

13 | MR BOUCHELEV: -- Counsel, just a second. Just a
14 second. So you are | eaving over our objections. |

15 al so note that M. Murray did not indicate that he's
16 tired; in fact, you' ve made that decision for him it
17 seens, even before today. And what you are trying to
18 do is you are trying to limt the anmount of tinme that
19 three counsel have for cross-exan nations on a very

20 | engthy affidavit.

21 And at no point was it agreed by the parties that
22 the exam nation would end at 4. At no point did the
23 Court make any ruling saying that the exam nation dates
24 shoul d be truncated. The standard practice is to go 10
25 to 5, and you want to | eave early. You are |eaving

amicusreporting.com
403.266.1744



Canadian Coalition for Firearm Rights et al v. Attorney General

Murray Smith on 10/29/2020 169
1 over our objections, and we may have no ot her choice
2 but to request additional days of cross-exam nation.
3 If you refuse, then we may have to, you know, go to
4 court to deal with that.
5 But | will not allowny clients' interests to be
6 prejudiced by you artificially limting this
7 Cross-exam nation by you spending half an hour figuring
8 out how to downl oad a single file, which I can downl oad
9 on ny conputer in about 30 seconds.
10 And, Counsel, | think it's quite inappropriate
11 what you are doing, but we'll have to deal with that.
12 Now, I would |ike to continue --
13 | MR MACKI NNON: No. |I'mgoing to respond to what
14 you just put on the record.
15| MR BOUCHELEV: No, you don't need to respond --
16 | MR MACKI NNON: Al'low nme to speak, sir.
17 Because what you' ve said, again, about tech
18 I ssues, you, yourself, couldn't figure howto put a
19 docunent to this witness, so we had to figure --
20 | MR BOUCHELEV: Except | figured it out in about
21 15 seconds. | didn't need half an hour to figure out
22 how to do that.
23 | MR MACKI NNON: Al right. But that was fromthe
24 ot her counsel .
25 So what | amsaying is this witness has been here
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for nore than six hours. You had plenty of notice that

this was the tinme period that was set. W both -- al
counsel have to conme to sone arrangenents, and if
they're too far apart -- ny interest is to preserve
the, at least, the witness's capability of focusing
properly on questions without being too tired. 1 can
ask hi m now.

How do you feel?

I'"'mfeeling sonme eye strain now because |I' m worKki ng

with a very small laptop and a very snmall inage on
t hat .
MACKI NNON: And he's been here since about 9

this norning having driven nore than an hour to get
here. He's got to drive nore than an hour back. W
have anot her day to go through. W're not --
BOUCHELEV- This exam nation started at 10: 00,
M . MacKi nnon; not at 9.
MACKI NNON: | said he's here at 9. |'mjust
telling you what his day is |ike.
So it's not standard practice to goto 5 p.m |
can tell you that --
BOUCHELEV: | disagree with that.
MACKI NNON: -- and even going to 4 or 4:30 in
a nornmal setting with other counsel around; that's

trying. It's even doubly nore so siting in a room
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1 | ooki ng at screens all day, and maintaining focus.
2 So we're happy to --
3| MR BOUCHELEV: W'l |l need another day. W are
4 going to need another day, |'m afraid.
5| MR MACKI NNON: Vell, we've had this notice for
6 weeks now, and we will --
7 | MR BOUCHELEV: What do you nean by notice?
8 What's notice? W never agreed to |limt the
9 exam nation to end at 4:00. You keep calling it
10 notice, but it's a unilateral decision on your part.
11 No one has ever agreed to it.
12 | MR MACKI NNON: So far | thought nost of the
13 counsel around the table have agreed on nmany things,
14 i ncl udi ng how to.
15 MR. BOUCHELEV: W --
16 | MR MACKI NNON: Wait, can | just finish -- having
17 to conduct ourselves, allowing you tinme for your --
18 what ever you're doing tonorrow, your hour break, so
19 we' || accommopdate that, too.
20 Everybody has to make some acconmopbdati ons here.
21 You know, yesterday we had to nake accommobdati ons for
22 anot her counsel, understandably --
23 | MR BOUCHELEV: Yeah. But, Counsel, not at the
24 expense of nmy client's right to conduct a ful sone
25 Cross-exam nation on a very lengthy affidavit. The

amicusreporting.com
403.266.1744



Canadian Coalition for Firearm Rights et al v. Attorney General

Murray Smith on 10/29/2020 172

1 exam nation time that | have to share with other

2 counsel. And we -- normally, if we didn't -- we

3 actually did a big favour to you by agreeing to do one

4 exam nation instead of three separate examn nations,

5 whi ch we coul d have done.

6 And | think what you're doing is you are abusing

7 the accommodati on that applicants' counsel has extended

8 to you, and you are not being accommpbdating at all. 1In

9 fact, you are nmaking this unnecessarily difficult.

10 And we coul d have been asking and answeri ng

11 questions right now instead of arguing, and we could

12 have gone until 4:30, 5:00 without issue. W had a

13 | ong unch hour break. W had two other breaks.

14 But, hey, you know, if that's your strategy,

15 that's fine. W'Ill just have to --

16 | MR MACKI NNON: W don't --

17 | MR BOUCHELEV: ["mjust telling you, we'll have

18 to go to court, and we'll have to --

19 | MR MACKI NNON: We didn't have a long lunch hour.
20 We had a nornmal |unch hour that everybody agreed to.

21 And - -

22 | MR BOUCHELEV: One hour.

23 | MR MACKI NNON: Yeah. That's fine.

24 Al I can say is that, you know, we've had to make
25 accommodati ons for you and your clients. And even
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1 extendi ng a cross-exanination for next Thursday.

2 So we all have to nake sone accommpdations. M

3 concern is with this witness. He's visibly tired and

4 he's got a |long ways still to go honme. He's going to

5 be back tonorrow to answer nore questions.

6 So if you want to | ook closely at the questions

7 you need to ask -- this is a prelimnary notion, an

8 injunction. This is not the hearing on the nerits.

9 And | would ask you to keep that in mnd. There wll
10 i kely be anot her opportunity to ask this witness in
11 t he nmai n proceedi ng.

12 | MR BOUCHELEV: Right. And | think to -- | don't
13 know i f you' ve explored this possibility with

14 M. Smith, but we're entirely happy to have himgive
15 this evidence fromhis honme. He doesn't have to drive
16 to your office. As long as he has an internet

17 connection at home, he can connect to Zoom He can

18 save hinself two hours of tinme. That is sonething

19 that's perfectly fine with us.

20 | MR MACKI NNON: There's issues of connectivity as
21 |'ve nentioned in one of ny emails. He's not set up in
22 the sane way.

23 So it's nore efficient, clearly, to have him here
24 to doit. So we're trying to be as efficient as we

25 can.
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1 So we will see you tonorrow at 10 a. m
2| MR BOUCHELEV: kay. And we will be just --
3 again, in case ny positionis not clear, this
4 exam nation is being term nated over ny objections.
5| Ms. GENEROUX: Mne as well.
6| M5. WARNER: This is Ms. Warner. | just wanted
7 to confirmthat when you say 10 tonorrow, that's
8 10 EST, so it will be 8 MST.
9 And the other thing is | just wanted to record ny
10 request that you make arrangenents to provide the
11 witness with a larger screen for his view ng, please.
12 | MR MACKI NNON: We'll do what we can before
13 tonorrow. Qur office is enpty right now W'IlIl do
14 what we can.
15 | MS. WARNER: Great. Thank you, Counsel.
16 | (DI SCUSSI ON OFF THE RECORD)
17 | MR BOUCHELEV: M. Smith, you are not allowed to
18 di scuss your cross-exam nation with your counsel
19 because your cross-exam nation has not been conpl eted
20 yet. | don't knowif M. McKi nnon has advi sed you of
21 t hat .
22 | MR MACKI NNON: He knows. | told him
23 | MR BOUCHELEV: Ckay. (Good.
24
25
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1
2 (Proceedi ngs ended at 2:10 p.m M)
3
4| Certificate of Transcri pt
5
6| |, the undersigned, hereby certify that the foregoing pages
71 1 to 174 are a conplete and accurate transcript of the
8 | proceedi ngs taken down by ne in shorthand and transcri bed
9| fromny shorthand notes to the best of ny skill and
10 | ability.
11
12 | | further certify that this questioning was conducted in
13 | accordance with the Al berta Protocol for Renote
14 | Questioning, Revised 05/05/2020.
15
16 | Dated at the Gty of Calgary, Province of Alberta, this
17 | 3rd day of Novenber, 2020.
18
19
20 X kil
22 Melinda M Heinrichs, CSR(A)
23 Oficial Court Reporter
24
25
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1 -1 NDEX -
2 MURRAY SM TH
3 Oct ober 29, 2020

4| The followng is a listing of exhibits, undertakings and

5| objections as interpreted by the Court Reporter.

6| The transcript is the official record, and the index is

7| provided as a courtesy only. It is reconmmended that the

8 | reader refer to the appropriate transcript pages to ensure

9 | conpl eteness and accuracy.

10
11 ** % EXHI Bl TS***
12| EXHBIT A FOR | DENTI FI CATION - Tab 5 Docunent 54

13 titled "What You Need to Know About the Gover nent
14 of Canada's New Prohibition on Certain Firearns
15 and Devices" with "Inportant Notice" at the top
16
17 EXH BIT B FOR | DENTI FI CATION - Tab 35 Docunent 63
18 titled "What You Need to Know About the CGover nent

19 of Canada's New Prohibition on Certain Firearns

20 and Devi ces" dated May 1, 2020 at the top

21
22 EXHBIT 1 - Tab 10 Firearns Reference Table 85
23
24

25
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1 EXH BI T C FOR | DENTI FI CATI ON - Tab 31 docunent 112

2 titled "Evidence - REGS"

3

4 *** UNDERTAKI NGS REQUESTED* * *

5 UNDERTAKI NG NO. 1 - To provide a copy of the 16
6 initial tenplate affidavit given to M. Smth by

7 counsel - REFUSED

8
9 UNDERTAKI NG NO. 2 - To provide a |list of the 18
10 i nformati on and a description of the facts and

11 assunptions relied upon by M. Smth - REFUSED

12

13 UNDERTAKI NG NO. 3 - To provide information on 64
14 whet her there were letters sent in respect of

15 unnaned variants that were previously restricted -

16 REFUSED

17

18 *** OBJECTI ONS* * *

19 OBJECTI ON TAKEN to answering the question: M 66
20 guestion is, when you started your reviewin

21 April, as you identified variants, did you

22 communi cate those to the governnent?

23

24

25
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OBJECTI ON TAKEN to answering the question: So to
do your work, you would have had to know what the

regul ati on was going to say, of course, right?

OBJECTI ON TAKEN to answering the question: And
bet ween May 1st and the m ddl e of June, your
evidence is that the SFSS continued to reviewthe
FRT, and you've just said that that was because
you couldn't conplete that work before the
regul ati on becanme |aw on May 1st. And ny question
is did you nake a request to just delay the
regul ati on becom ng |aw so that you could finish

that review of the FRT?

OBJECTI ON TAKEN to answering the question: D d
you provi de any advice to the governnent in
advance of My 1st about the wording of the AR

pl atf orm section of the regul ation?

OBJECTI ON TAKEN to answering the question: Wre
you aware before May 1st that the |anguage of

paragraph 87 woul d be different?

67

70

101

101
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OBJECTI ON TAKEN to answering the gquestion: And do

you agree that they should be prohibited?

OBJECTI ON TAKEN to answering the question: Wat
were your responsibilities or activities in

connection with this regul ation?

OBJECTI ON TAKEN to answering the question: Was it

a substantial involvement, or was it m nor?

OBJECTI ON TAKEN to answering the gquestion: Ws
that invol venent over an extended period of tine

or just over a short period of tine?

OBJECTI ON TAKEN to answering the question: Now, at
the time when you first becane involved in the
regul ati on process, did you already have a list of
guns that you felt should be banned by this new

regul ati on?

OBJECTI ON TAKEN to answering the question: D d

you submit any kind of list to the cabinet?

106

128

129

129

130

130
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OBJECTI ON TAKEN to answering the gquestion: So the 130
regul ation, it bans -- you call them nine

famlies, so I'll use the sane term nology -- the

nine famlies of firearns. So can you tell ne how

that decision cane about? Wy were those specific

nine famlies targeted by the regul ati on?

VMR, BOUCHELEV QUESTI ONS THE W TNESS 125
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1| (Proceedings commenced at 8:02 a.m M)
2 MURRAY SM TH, reaffirmed, questioned by M. Bouchel ev:
3| Q Now, M. Smith, | amgoing to continue with the
4 guestioning that we started yesterday. And | think we
5 left off at -- I was asking you sone questions about
6 the definition of the termvariant.
7 And you've previously testified that the
8 definition of the termvariant contained at
9 paragraph 23 of your affidavit is not actually the
10 definition that is used by the CFP and the SFSS in that
11 the definition that is used is actually the Oxford
12 Dictionary definition, correct?
13 | A Yes. The working definition that has been used by SFSS
14 up until nowis the ordinary dictionary definition of
15 the word variant. And, correct, the nention of the
16 word variant in paragraph 23 of ny affidavit is
17 illustrative of the nmeaning, but it's not a definition.
18 It's not offered as a definition.
19 | Q kay. And just to clarify, when you say the dictionary
20 definition, as you know there are different
21 dictionaries, and they all have different definitions.
22 So you are specifically referring to the Oxford
23 Dictionary, correct?
24 | A Yes. I'mreferring to the Oxford Dictionary definition
25 fromthe online dictionary which refers to a variant as
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1 bei ng sonething that differs formfromthe original or
2 froma standard.

3 kay. So | think just so that we're clear, |I'm going
4 to share a screen with you, and I'll show you the

5 Oxford Dictionary definition, and | just want you to

6 confirmthat that is the one that you're tal king about.
7 So give ne one second and I wll share the screen with
8 you.

9 Do you see the Oxford Dictionary on your screen
10 now?

11 No. That's Oxford Learner's Dictionary. |'musing the
12 Oxford Dictionary. The definition that | nentioned is
13 di fferent.

14 Sorry, this is the what dictionary?

15 If you ook at the top of the web page, you'll see that
16 it's the Oxford Learner's Dictionary.

17 kay. So let's see if we can find the Oxford

18 Dictionary here. And you said that this is an online
19 version of the dictionary?

20 Yes, it is.

21 And do you have access to the internet on your

22 conmput er ?

23 | MR MACKI NNON: No, he doesn't.

24 No, it does not.

25 MR. BOUCHELEV: Does your counsel have access to
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1 the internet on his conputer?
2 | MR MACKI NNON: | do.
3| MR BOUCHELEV: Ckay. Wuld you mnd sharing the
4 screen with ne and showi ng ne that online Oxford
5 Dictionary definition that M. Smth is referring to.
6 | MR MACKI NNON: Well, you put the docunents to
7 him W're not here to take undertakings, so --
8 | MR BOUCHELEV: "' mnot asking for an undert aki ng.
9 I''masking you to do it right now. Because this
10 witness is telling me that there is sone online Oxford
11 Dictionary definition that's different fromthe one
12 that 1've just shown him And | think it's incunbent
13 on you to show ne where that is so that there is no
14 confusion and that the Court can understand what
15 M. Smth is tal king about.
16 | MR MACKI NNON: Well, why doesn't he direct you as
17 to where you can go there.
18 O perhaps you can try the definition -- or rather the
19 link directly underneath the one that you had sel ected.
20 So the | exico.comone.
21 MR. BOUCHELEV: But that's -- okay. But | don't
22 think that's an Oxford Dictionary, is it? It says that
23 it's powered by Oxford.
24 Now, the -- type in "variant" there and see what you
25 get .
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1] Q Is says, "A formor version of sonething that differs
2 in sone respect fromother forns of the sane thing or
3 froma standard.”

4 A. Yes, that's the definition.

5| Q kay. Now, you will agree with ne that that is not a

6 very precise definition?

70 A It's typical of a dictionary definition in that it's --
8 | believe it to be general in covering fields of study
9 beyond just firearns.

10| Q Ckay.
11| A So it's very general.

12 | Q Ckay. But, you know, when you say -- when the

13 dictionary states that "differs in sone respect," what
14 IS sone respect? How do you quantify sone respect?
15| A I would just take the ordinary nmeaning of those words.
16 So what it neans is that for a firearmto be a vari ant
17 of another firearm that it's not an exact copy. That
18 it differs in sone fashion or respect fromthe

19 original.

20| Q Ckay.

21 | A So the underlying concept of variant is that the -- is
22 that the variant -- in this case a variant firearm--
23 IS not exactly the sane as the original.

24 | Q Okay. Now, you'll agree with me that a 16th century

25 musket differs in sone respect froman AK-47?
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1 It's different in many respects.
2 Ckay. And so then, therefore, a 16th century nusket is
3 a variant of an AK-47, correct?
4 No. The 16th century nusket preceded AK-47.
5 Ckay.
6 So an object that existed before the firearmin
7 guestion certainly cannot be a variant of it because it
8 had a life independent of it prior to existence of the
9 poi nt of conpari son.
10 So the --
11 Sorry. Let nme -- | understand what you're saying, but
12 l et me just stop you here and ask you where does the
13 Oxford definition that you took ne to, where does it
14 say that?
15 It does not say it in that definition.
16 kay. But that's the definition that the CFP uses,
17 correct?
18 To the extent that the CFP uses a definition, that's
19 the definition that's used. That's not the sole factor
20 that's relied upon by the CFP, but that definition is
21 used in the formulati on of opinions.
22 Ckay. And, now, so when you say that the CFP uses this
23 Oxford Dictionary definition, do you have -- is that
24 Oxford Dictionary definition contained in the FRT?
25 That definition is not repeated in the FRT, to ny
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knowl edge. | don't believe the FRT defines variant in
any way, and further to your question, there is an
assunption, | think, in your question that the CFP uses
this Oxford Dictionary definition of variant
exclusively, and that's not correct.

The definition in the dictionary is one of the
el ements that's relied on, but it's not exclusively so.
kay. And is the Oxford Dictionary definition that we
are looking at, is it contained anywhere on the RCVP or
CFP website?
To nmy know edge, no.
Ckay. To your know edge, has the RCMP ever notified
any gun owner in Canada that it uses the Oxford
Dictionary definition of variant?
| can't speak for the entire RCMP. There could
possi bly be soneone in the RCMP, an organization of
20, 000 plus people, who has given advice to soneone in
the public over the definition of variant. | would
have no way of know ng.
Well, let's narrow it down to SFSS, then. Let's narrow
it down. That's fair. So |I'mjust tal king about the
SFSS.
To the best of ny know edge, the word variant has never
been defined in any conmmuni cations from SFSS in the way

it appears in a dictionary.
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1| Q Ckay.
2 A. The word vari ant, however, has been di scussed, and the
3 manner in which it's interpreted has been discussed in
4 various affidavits and ot her correspondence that deal
5 with the firearns inspected by SFSS.
6| Q kay. Does the SFSS have any internal docunents or
7 menos or protocols that say, W use the Oxford
8 Dictionary definition of variant?
9| A | don't believe so, but | can't say exactly -- there is
10 a -- there is a systemeditor's guide, which speaks to
11 the control over the format of the FRT, but | don't
12 believe it contains the word "variant."
13| Q Ckay. Now, are you aware of any scientific publication
14 or any firearns industry publication that defines the
15 word firearns variant the sane way that the Oxford
16 English Dictionary defines variant in general?
17 | A [''mnot aware of any definition that any industry body
18 has put forward. | have searched the literature and
19 searched the internet quite extensively |ooking for
20 definitions of variant, and | could not find any
21 i ndustry body which defines variant in the same way --
22 in the same format as variant wll be defined in the
23 dictionary, nor in the way that the Oxford Dictionary
24 defines it.
25 The only way to infer the neaning of the word
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1 variant fromindustry publications is fromthe exanpl es
2 of where the industry has used it.

3 Ckay. Now, I'mgoing to ask you to | ook at

4 paragraph 25 of your affidavit. And at paragraph 25 --
5 "Il give you a nonent to go to it.

6 |'ve got paragraph 25 here in front of ne.

7 kay. Now, you say at paragraph 25, "The term vari ant
8 has been used in the regulation since 1992." Wi ch

9 regul ati ons are you referring to?

10 I"'mreferring to the Crimnal Code regulations. The
11 regul ati ons which were anmended by the May 1st Order in
12 Council are the regulations |'"'mreferring to.

13 The current short nane for themthat we use is the
14 Crimnal Code regulations. There is a |onger official
15 name, which | don't have in front of nme, which is the
16 regul ati ons regarding the prohibition and restriction
17 of firearns and devices, et cetera. | just don't have
18 that full nane --

19 Are you --

20 -- with ne.

21 Are you referring to the 1998 regul ati on that was

22 anended by the current regul ation?

23 VWhat |"'mreferring to is what you're referring to in
24 your question, which is the regulation stemm ng from
25 1992 to the present date.
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1 In -- starting in 1998, and using Ms. Warner's

2 | anguage, the 1998 regul ations are the ones which use

3 the new nane. Prior to 1998, under the old Act, the

4 regul ati ons had the sane content but operated under a

5 different nane. They were known as Prohi bited Wapon

6 Orders in those days.

7 kay. But --

8 So the nane has changed over the years, so there's no

9 singl e nane that applies.

10 Ckay. But you agree with ne that those regulations did
11 not define the termvariant?

12 They did not explicitly define the word vari ant.

13 kay. And | just wanted to clarify sonething, your

14 testinony fromthe other day. You were asked sone

15 questions by Ms. Warner about the Private Menber's Bil
16 that was introduced, | believe, back in 2016 to define
17 the termvariant. And | believe your evidence was you
18 di sagreed with the definition proposed in that Private
19 Menber's Bill, correct?

20 | didn't agree or disagree with it. The -- | believe
21 t he questions concerned how the definition would

22 operate if it had been -- if it had becone | aw.

23 Ckay. Were you asked for any input by the governnent
24 at the tine with respect to this Private Menber's Bill?
25 To the best of ny know edge, ny recollection, no.
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Q Ckay.

A. The -- it's possible -- well, let ne refine that. |
can say that | did not contribute to the Private
Menber's drafting of that Private Menber's Bill;
however, | nmay have provi ded advice to the governnent
on the governnent response to it.

Q And what was the advice that you provi ded?

A That's not sonmething I can comment on. That's
protected by cabinet privilege.

Q And when you say that you may have provided, is it
because you don't renenber, or is it because you did
provi de advi ce but you cannot go into the substance of
t hat advice?

A Well, it's long enough ago that | cannot be absolutely
certain that | provided advice.

Q kay. But to the best of your recollection, you did?

VR, MACKI NNON: He's answered that question tw ce
now. He doesn't know.

Q MR. BOUCHELEV: Now, at paragraph 25, you al so say
that the termvariant is a concept well-known to gun
owners in Canada. So | just want to understand, how do
you know that? Have you conducted a survey of Canadi an
gun owners to determne if they knew what the term
vari ant neans?

A No, | have not conducted any survey.

25
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1] Q So this is purely speculation on your part, correct?
2| A No. | would disagree with that. This conmes from
3 havi ng had direct personal contact wth nenbers of the
4 firearns industry, the manufacturers, the firearns
5 retailers. Having direct contact wi th individual
6 firearnms owners. Also by reading postings to firearns
7 chat roonms, nunmerous chat roons, by reading the
8 postings made by the three major firearns owners groups
9 in Canada -- the CCFR, the CSSA, and the NFA -- al
10 |l ead nme to believe that those organi zations are very
11 famliar with the term
12 | would also add that -- you may recall that
13 several years ago there was an e-petition presented to
14 Parlianment to de-regqulate the AR-15, and that had
15 sonething |ike 80,000 or nore firearns owners signing
16 it. And that spoke to de-regulating the AR-15 fromthe
17 regul ati on.
18 So I think the people who own the kinds of
19 firearnms which were dealt with in the May 1st
20 regul ations are generally famliar with the concept of
21 vari ant.
22| Q Ckay. So how many gun owners are there in Canada? Do
23 you know, approximately?
24 | A Well, there are 2.2 mllion firearns |icensees in
25 Canada - -
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1| Q Ckay.
2 -- so that woul d approxi mate the nunber of owners.
3| Q And how many of them have you personally spoken to on
4 t he subject of variants?
5| A Over the course of 40 years, | have -- or maybe not
6 40 years because the variant termcane in 1992 -- but
7 over the course of the |ast 20-sone years, hundreds, if
8 not, thousands. But | didn't keep a count, and I
9 certainly didn't speak to all 2.2 mllion.
10 | Q Okay. Now, |I'mgoing to ask you some questions about
11 par agraph 28 of your affidavit where you refer to sone
12 gun literature.
13 | A Yes. So paragraph 28 in ny affidavit speaks to a book
14 called, "AR PlatformFirearns & Calibers."
15| Q Right. So let's ook at that. This is Exhibit Eto
16 your affidavit. Let's |look at that publication.
17 Do you have it in front of you?
18 ['"'mat tab Ein ny affidavit.
19 | Q Yeah. So, first of all, what is this publication?
20 Where did you get it?
21 | A It's cane fromthe library of SFSS. It was purchased
22 commercially froma book supplier in Canada. | don't
23 order the books. There's a clerk at the SFSS that
24 orders the books, so I don't know exactly what book
25 store it was purchased from
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Q

kay. And is this a Canadi an publication?

No. | believe it's an Anmerican publication.

Ckay. Do you know how many Canadi an gun owners are
famliar with this publication or have read this
publ i cati on?

| have no i dea.

kay.

It's available for sale in Canada. |It's available for
sale on the internet or -- so | have no idea how many
peopl e actual | y bought one.

Ckay. And you have no idea whether this is a book that

Is wdely read by Canadi an gun owners? You don't h

any of that information, right?

Well, it's published by Shooter's Bible, which is a

busi ness that produces a great many firearns books
meant for consunption by the general public.

It's a brand that is well-known to firearns
owners, that are commonly available in book stores
gun shops, and so on. So it is a popular brand, bu

cannot say from personal know edge how wi dely

di stributed this book was or how many peopl e purchased

it.
M. Smith, are you suggesting that if | went to a b
shop in, let's say, Toronto or Montreal or Vancouve

woul d find a book like this in a book shop?

ave

and

t |

ook

rol
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1| A You might. This particular edition is the first
2 edition, which | believe is now out of print and
3 repl aced with a second edition. But you can find gun
4 books in ordinary book stores.
5| Q |'ve never seen one, but, anyways, that's beside the
6 point. GCkay. So |I take your evidence is that you have
7 no i dea how many Canadi an gun owners are famliar with
8 this book, have read this book.
9 Now, does this book use the sane definition of
10 variant that you do or the SFSS does?
11 A. | don't believe the book defines variant, so | don't
12 know what definition they use.
13| Q kay. Now, what |I'mtrying to understand is what is
14 the rel evance of a book published in the United States
15 in the context of the legal definition of variant in
16 Canada?
17 | A The book -- the references fromthe book were there to
18 illustrate the use of variant by the firearns industry.
19 The firearnms industry is international. Canadi ans
20 purchase firearns nade all over the world and are very
21 much aware of the various manufacturers in the
22 countries that produce firearns and export themto
23 Canada; US being a significant source of firearns for
24 Canadi ans.
25| Q But | guess what |I'masking you is that, you know,
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what ever their opinion about variants is, it has
absolutely no legal effect or binding |legal effect in
Canada, right?
Well, you've changed the nature of the question, now.
The conversati on began with a di scussi on on how
wel | -known the termvariant was, and as | indicated,
the excerpt fromthat book was put in ny affidavit to
illustrate that the termvariant is used widely in
publications; it's used widely by the industry.
Now t he question you're putting to nme i s whether
or not that definition should be enployed as the | egal
definition of variant in Canada, and | woul d suggest
probably not.

Okay. Now, you nentioned the Ontario Court of Appeal

deci si on of Henderson in your affidavit. Are you aware

that the Court of Appeal in Henderson stated that the
meani ng of variant in the relevant Order in Council is
a very specialized area of the | egal system and has
limted general application?

| don't have the Henderson decision in front of me, so
| cannot verify that quote.

Ckay. |1'll share the screen with you, and |I'Il| take
you to the rel evant section of that decision. Just

gi ve nme one second.

MR MACKI NNON: Let himhave time to read the ful
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1 deci si on, pl ease.

2 Q MR. BOUCHELEV: M. Smth, do you need to read the

3 entire decision? Are you famliar with the case,

4 general ly?

5| MR MACKI NNON: | would like the witness to have

6 time, if he wants, to read the full decision because

7 you're putting to hima proposition that -- actually,

8 can you zoomin on it?

9 | MR BOUCHELEV: Vell, hold on a second. So let's
10 | ook at paragraph 37, and if the witness tells ne that
11 he needs to read the entire decision, we'll deal with
12 it then. But for now can you just read paragraph 37.
13 | MR MACKI NNON: It's kind of small. Can you bl ow
14 it up a bit?
15| MR BOUCHELEV: | don't knowif | can blow it up.
16 | Q Are you able to see it, M. Smth?

17 | A The print is very, very fine.

18 | Q kay. |Is that better?

19 | MR MACKI NNON: That's a little better.

20 | A It's alittle bit better.

21| Q MR. BOUCHELEV: I can nmake it larger, if you want.
22 How s this?

23 | A Yes, | can read that.

24 Ckay. So pl ease read paragraph 37.

25| A So 377
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1] Q Yeah.
2| A Ckay. You'll have to nove it to the top of the w ndow
3 because the video wi ndows at the side block the
4 par agr aph.
5| Q Is that better?
6| A That's good. Thank you.
7 So |'ve read paragraph 37 of this docunent.
8| Q kay. So I'll take you to the third sentence there:
9 (as read)
10 "I'n addition, the nature of the
11 guestions of law that arise for the
12 registrar is conpatible with a standard
13 of defence. As in this case, where the
14 guestion is the neaning of variant in
15 the relevant Order in Council, these
16 guestions are within a very specialized
17 area of the legal system and have
18 limted general application.”
19 Do you understand what that neans?
20 | A In general, yes. However that is a |legal determ nation
21 made by a judge in a court of law, and that -- | have
22 no reason to take issue with that particul ar course
23 det erm nati on.
24 | Q Ckay. So you will agree with ne, then, that the term
25 variant as defined in the legal context is not the sane
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1 thing as the termvariant in its general application?
2 A. No, | would not draw that conclusion. | believe what
3 the Court is saying there is that the word variant is
4 not used everywhere in the Crinminal Code, that it has a
5 speci alized use with respect to the determ nation and
6 classification of firearms and is limted in that
7 sense.
8| Q kay. VWhich, | think, is the sane thing as what | am
9 saying. | think we're --

10 | A. No, it's not the same thing.

11| Q Ckay.

12 MR MACKI NNON: You had said this is a definition,
13 and he's saying no, it's not.

14 Q MR. BOUCHELEV: Ckay. Your answer is fine,

15 M. Smith. 1'Il nove on to the next question.

16 Ckay. Now, let's look at the next paragraph in
17 your affidavit. | should say the next exhibit,

18 Exhi bit F.

19 | A Yes. Exhibit F is an excerpt fromJane's Infantry

20 Weapons.

21| Q kay. And what is that? |Is that a Canadi an

22 publ i cati on?

23 No. That's a publication fromthe UK

24 | Q Ckay. And where did you obtain this publication?

25| A This was in the library of Specialized Firearm Support
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1 Services, and, again, it was purchased from sonmewhere
2 by nmy library clerk.
3 Ckay. And do you know how many Canadi an gun owners are
4 famliar with this publication or have read this
5 publ i cati on?
6 | have no idea.
7 kay. Does this publication use the sane definition of
8 variant that the SFSS does?
9 | don't know what definition of variant that this
10 publ i cati on uses.
11 kay. So, again, the sane question as before, you
12 agree with ne that, you know, any definition of variant
13 that would be contained in this publication would have
14 no | egal effect in Canada?
15 If what you nean is does the -- does Jane's have the
16 ability to dictate |legal term nology for use by the
17 Canadi an courts, | would answer, no. On the other
18 hand, if the Jane's Infantry Wapons excerpt is used as
19 an exanple of how the industry enploys the word
20 variant, then, yes, it may be of sone value to a Court
21 i n Canada.
22 And, M. Smth, does the SFSS have any kind of a
23 procedure manual that it uses to determne if a
24 particular firearmis a variant?
25 There is a general process. It's not witten down, but
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1 there is a general process understood by nenbers of

2 SFSS.

3 But it's not witten down. There is no checklist or

4 witten protocol, correct?

S) Correct.

6 kay. So it's not like -- well, anyways, | think

7 you' ve answered the questi on.

8 But you would agree with ne that determ ning

9 whet her or not sonething is a variant is, to an extent,
10 an art as well as a science?

11 It's a process which requires know edge of firearns and
12 the application of that know edge to determ ne the

13 l'ineage of a firearmand whether or not it is related
14 to another firearm Call it a science, if you like, or
15 an art, if youlike. The -- it's an art in the sense
16 that it's not nunerical. 1It's not |ike you can put

17 nunbers into an equation and arrive at an answer.

18 On the other hand, it's not done on a whim as

19 woul d be inplied by the use of the term"art."

20 kay. And would you agree with ne that two reasonabl e,
21 know edgeabl e peopl e can | ook at the sane gun and reach
22 di fferent conclusions as to whether or not it is a

23 vari ant of another gun?

24 I"d like to think that two experts who have access to
25 the sane body of know edge and the sane information on
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1 which to nake a decision would arrive at the sane or
2 nearly the same concl usion.
3 But it doesn't always happen like that, does it?
4 No.
5 And |'m sure you've had situations at the SFSS where
6 you had technicians that disagreed with each ot her
7 whet her or not a certain gun was a variant, correct?
8 In the course of determ ning whether a firearmis a
9 variant of another, there is often sone discussion on
10 the nerits of, yes, it's a variant or, no, it's not.
11 Were there are differing opinions, the -- it
12 usually calls for nore research to find information
13 that will tilt the balance one way or the other. But I
14 woul d say that in ny experience with SFSS, the -- we
15 rarely have divided opinions on whether sonething is a
16 variant or not.
17 Okay. But there are certainly divided opinions. For
18 exanpl e, your opinion is often not shared by other
19 experts in the firearns industry such as experts, you
20 know, fromthe industry itself or fromthe
21 manuf acturers or retailers of firearns, correct?
22 Yes. Fromtinme to tine individuals who represent
23 firearns busi nesses or who are acting on their own wll
24 not |ike a determ nati on made by SFSS concer ni ng
25 whether a firearmis a variant or not.
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However, |'m never entirely sure whether it is the

assessnent that they don't |ike or whether it's
outcone that they don't |ike.

Ckay. And you would agree with ne that in dete
whet her or not a firearmis a variant, there is
degree of subjective anal ysis?

It's non-mathematical, so it's not -- it's not

obj ective in that sense; however, nany decisions in

science are non-nunerical in nature; that doesn

t hem subj ective. So --

But it is subjective in a sense that sonmeone has to

fornmulate an opinion. It's not immediately apparent.

Li ke you say, it's not mathematical. It's not
plus 2 equals 4, which everyone knows. One has
formul ate an opinion, correct? And in fornulat
opinion, there is an elenment of subjectivity?
No, | would disagree with that. Certainly with

the way opinions are fornmulated is based on the

i nformati on avail able and the application of logic to

that i nformati on.

Okay. And you are saying that logic is entirely

obj ective; there is no subjective elenent to it?

Well, it depends on how you precisely define

subjective. |f you nean anything as non-nunerical as

bei ng subjective, then, yes.

t he

rm ni ng

a

"t make

i ke 2
to

I ng that

i n SFSS,
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1 But that said, and as | said earlier, the opinions
2 rendered by SFSS concerning the classification of a
3 firearmin a particular -- that which has to do with
4 variants is based on the best information avail able at
5 the tinme with logic applied to that information to
6 arrive at one of the three possible classifications
7 made avail able by the Crimnal Code.

8 Now, I would like you to | ook at paragraph 30 of your

9 affidavit.

10 ["'mturning to that now.

11 So at paragraph 30, you discuss that if a firearmis

12 not specifically marketed or identified as a variant by
13 t he manufacturer, then the RCMP will|l evaluate the

14 firearmto determne, for the purposes of its entry

15 into the FRT, whether or not it is a variant.

16 So are you suggesting that if a firearmis

17 mar keted as a variant that the RCMP will not do any

18 further investigation or analysis?

19 It depends on the nature of the variant. So, for

20 exanple, if a manufacturer begins to produce an AR 15
21 firearmand the manufacturer clains that it's a variant
22 of the AR-15 and it has all of the obvious

23 characteristics of an AR-15, the conclusion that it is
24 a variant of the AR-15 woul d probably be accepted at

25 t hat point because there's no real evidence to the
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1 contrary.
2| Q | guess what I'mtrying to understand is why does it
3 matter how a manufacturer markets the firearn? Isn't
4 it ultimately the design, the objective of criteria
5 that would matter as opposed to nmarketing, which is not
6 an objective criteria?
70 A Vel |, marketing indicates the manufacturer's intention.
8 So since a variant is related to the original firearm
9 by its design, if the manufacturer or its agent, an
10 i nporter or distributor, states that the purpose of
11 this firearmis to have the sane characteristics as the
12 original firearm then that's information that's useful
13 In assessing its status as a variant.
14 | Q Well, but the purpose of marketing, | would suggest, is
15 to maxi mze sales. So what a manufacturer may put in
16 its marketing and pronotional materials may not
17 necessarily be accurate.
18 | A That's true, and that is part of the assessnent by
19 SFSS, is to determ ne how reliable any of the
20 information that's used to fornulate a determ nation
21 is. So in sone cases, yes. Information provided by
22 t he manufacturer nmay not be credible. | have instances
23 of that.
24 However, in general, the manufacturers describe
25 their firearns, in particular, as variants in order to
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1 capitalize either on the fanme or notoriety of the

2 original firearmand thereby increase sales while at

3 the sane tine indicating that the firearmis related to

4 the original.

5 Ckay. So if a manufacturer specifically describes a

6 firearmas not being a variant, you would agree with ne

7 that the intent of the manufacturer is to build a gun

8 that is not a variant?

9 As | said before, the manufacturer's statenent as to

10 the purpose of the firearmis one piece of infornmation
11 which is used. So if the manufacturer clains that a

12 firearmis a variant, then that will used -- that wll
13 be verified, or at |east assessed, as to how reliable
14 that information is. And, likewse, if the

15 manuf acturer states the contrary, that a certain

16 firearmis not a variant, again, the credibility of

17 that information will be assessed and then used in the
18 formul ati on of the opinion.

19 So what the manufacturer says, yes or no,

20 concerning variant, will be evaluated and used in the
21 sane way.

22 Ckay. And how would it be eval uat ed?

23 Well, the -- it wll be evaluated in the context of al
24 the other information available. For exanple, the

25 characteristics of the firearm the -- it may be based
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1 on an inspection if we have the opportunity to
2 physically exam ne the firearm
3 The -- we nmay conpare a variety of sources of
4 i nformati on about the purpose of the firearm So there
5 may be the manufacturer's advertising or statenent of
6 purpose of the firearm But the inporter to Canada may
7 say sonething different. The retailer may say
8 sonething different, yet. |In the firearmis press,
9 there may be other information that's provided.
10 So all of this information is collected and
11 i nt erconpared and assessed to determ ne which
12 conponents of the infornmation avail able are credible,
13 and then those are used to fornul ate an opi ni on.
14 | Q Ckay. And so | guess what you're telling ne is that it
15 woul d be a very thorough process, correct?
16 | A Yes, indeed. The --
17 | Q kay. And --
18 | A Let me finish, though.
19| Q Sur e.
20 | A The amount of effort will vary dependi ng on how obvi ous
21 the information is.
22 | Q kay. But if the SFSS reaches a conclusion that a
23 particular firearmis not a variant, that would be a
24 determ nation resulting froma thorough investigation,
25 ri ght?
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1 Yes, it woul d.
2 Ckay. And it's a determnation that retailers and gun
3 owners in the gun industry can rely on, correct?
4 | didn't quite hear you correctly there. Can you
5 repeat the question.
6 Sure. So it is a determnation that gun owners, the
7 gun industry, can rely on?
8 Yes. | believe the FRT is a reliable database that
9 provi des accurate descriptions of firearns and an
10 accurate assessnent of its classification according to
11 the paraneters of the Crimnal Code.
12 Ckay. Now, can you | ook at paragraph 31 of your
13 affidavit, please.
14 Yes, | have that with ne.
15 So can you explain to ne -- so you tal k about design at
16 paragraph 31. Wen you're tal ki ng about design, |
17 understand that your definition of design to include
18 two conmponents. One is the physical appearance, and,
19 second, the location of user controls. |Is that what
20 you nean by design?
21 No. [I'mnot defining design in that way, and that's
22 not the thrust of paragraph 31.
23 The i ssues of overall appearance and position of
24 the user controls are two exanpl es of design, but they
25 do not conprise the definition of design.
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1] Q Ckay. And what is the inportance of physi cal
2 appearance? Wy does it matter?
3| A The physical appearance is related to the ergonom cs of
4 the firearm So when a nmanufacturer produces a vari ant
5 of another firearm they will often copy the external
6 appearance of the firearmin order to have the sane
7 ergonom cs as the original firearm
8| Q kay. But, again, I'mjust trying to understand how --
9 why does it matter? Wy does that -- how does that
10 factor into the definition of a variant?
11 A. Well, a variant is a firearmthat is derived from
12 another firearm broadly speaking. And so if a firearm
13 has exactly the sane appearance as another firearm
14 t hat woul d suggest, in the absence of any other
15 evidence, that it is derived fromthat firearm because
16 t he chances of two firearns being i ndependently
17 i nvented that have exactly the same appearance i s not
18 I npossi bl e but quite renote.
19 | Q kay. So you're saying that for a gun to be a vari ant,
20 it has to have -- the appearance has to be exactly the
21 sanme?
22 No, |'mnot saying that at all.
23 Wll, wth respect -- so | guess what I'mtrying to
24 understand is we have two firearns, and they | ook
25 exactly the sane externally; then one is the variant of
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1 the other; that's what you're saying?
2| A No. What |I'msaying is that an identical external
3 appear ance between the original firearmand a vari ant
4 or potential variant firearmis evidence of a |linkage
5 between the two firearns. |It's not definitive proof in
6 itself, but it certainly suggests that the firearns are
7 rel ated, and that's one of the --
8| Q kay.
9| A -- conponents that's used to assess variant status.
10 | Q kay. So it's not enough for the two firearns to | ook
11 identical; it's just one of the pieces of the puzzle,
12 right?
13| A That's correct. A decision concerning whether a
14 firearm-- pardon ne. A determ nation concerning
15 whether a firearmis a variant of another is based on
16 all of the avail able evidence, including --
17| Q Ckay.
18 | A -- the external appearance.
19 | Q What if two guns do not | ook exactly the sane but they
20 | ook kind of simlar? |s that evidence of one gun
21 being a variant of the other?
22 | A That depends on how dissimlar they are.
23| Q kay.
24 | A So, for exanple, if the original firearmwas made with
25 wood and bl ued steel, for sake of argunent, and the
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1 potential variant is nmade from stainless steel and a
2 pol ynmer stock, they can be virtually the sane firearm
3 even though they look quite different.
4 So it's -- the nature of the differences needs to
5 be assessed as well as the nature of the simlarities
6 to determ ne how useful they are in assessing the
7 status of the variant. It's not just a question of
8 taki ng two phot ographs of -- one of each of the two
9 firearnms and saying that they're either the sane or
10 different. That's not the process at all.
11 Ckay. So how simlar does a gun have to be to anot her
12 gun for it to be considered a variant, in terns of
13 ext ernal appearance?
14 There is no particular degree of simlarity that's
15 requi red because the simlarity of appearance is only
16 one el enent of the assessnent. And variants of
17 firearns can be simlar in appearance or can be
18 different in appearance.
19 So the facts will vary fromone particul ar set of
20 ci rcunstances to another, and, as | said, all of the
21 avail able information will be assenbl ed and used to
22 eval uate whether a firearmis a variant of another.
23 Ckay. So | take it it's not like there is a checkli st
24 of , you know, 57 different itens that you have to check
25 off and then if, you know, you get 30 out of 57, then
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1 it is avariant in terns of appearance. |It's not a
2 mat hemati cal exercise. |It's not |ike you have a
3 checklist, right?
4 Yeah. [It's -- there is no fixed nunber of
5 characteristics that either have to be simlar or
6 different to nmake an assessnent.
7 kay. So to an extent, it's a subjective exercise?
8 As | said earlier, it is an exercise which conprises of
9 a fact gathering stage where all of the avail able
10 information is assenbl ed, and then a determ nation is
11 the result of a l|logical assessnent of all of the facts
12 available to arrive at an opinion.
13 Ckay. But when it cones to things |ike physical
14 appearance, | woul d suggest to you that is inherently
15 subjective. Two individuals could | ook at two guns,
16 and one could say, Yes, it looks simlar, and soneone
17 el se could say, No, it doesn't look simlar?
18 Wll, simlarity of firearnms can be broken down into
19 conponent parts. So if two firearns are simlar,
20 they're going to be simlar in sone physical elenent of
21 the two firearns. You could point to sonething and
22 say, It's either there or it's not. Likewse, if two
23 firearns are different, you can point to
24 characteristics which are in one firearmbut not on the
25 ot her.
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1 So it's not subjective, in that sense. You can

2 point to the exact features which are the sane or

3 di fferent.

4 Well, two people could ook at a firearm at arifle

5 stock, for exanple, and one could say, Yeah, that | ooks

6 i ke an AR-15 stock, and soneone could say, No, it

7 doesn't |l ook Iike an AR-15 st ock.

8 I think you could probably do an assessnment nuch nore

9 preci sely than that because the anal ysis of an AR 15

10 stock, as you offered as an exanpl e, has many physi cal
11 characteristics which could be neasured such as whet her
12 or not the stock fits on the standard AR- 15 buffer tube
13 or not, or whether it operates in the sane fashion as a
14 typi cal AR-15 stock, whether it's marketed as an AR-15
15 stock. And all those factors could be assessed to

16 arrive at an intelligent opinion as to whether it's an
17 AR-15 stock or not.

18 It's not sinply a question of | ooking at

19 phot ographs of two stocks and wonderi ng whether they're
20 the same or different. That's -- the analysis

21 undertaken by SFSS is not done in a manner as fli ppant
22 as that.

23 kay. Well, let's use a different exanple. Let's |ook
24 at a Remngton 700 rifle. Are you famliar with that
25 firearnf
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Yes, | am
So if you look at a stock froma Rem ngton 700 rifle,
will it be inmediately apparent that it is a stock from
that particular firearnf
If you're tal king about the original factory stocks
made by Remington, it could probably be quickly
determ ned that a stock is neant for a Rem ngton nodel
700 rifle.
Purely on visual observation w thout taking any
measur enment s?
No. You would have to do -- you would have to | ook at
the nmeasurenents. And | would include the neasurenents
as being part of the appearance. |It's not a question
of looking at the inage with the naked eye and not
t aki ng advantage of any technology to nore accurately
assess the shape or the di nensions.

So appearance is a termwhich is used very broadly
to mean not just how it looks in the sense of a
portrait, but also what the dinensions of the itemin
guesti on may be.
Ckay. Would you agree with nme that the cosnetic
appearance of a firearmhas no inpact on how it
functions?
It depends on how you define cosnetic. If -- let ne

use an exanple: |If you were tal king about the Sw ss
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1 Arns Classic Geen series of firearns, there is a --
2 there's the Cassic Geen, which is a netallic green
3 col our.
4 There is another firearmcalled the Blue Star,
5 which is absolutely identical to the dassic Geen
6 except for its colour and nodel designati on.
7 | f what you nean by cosnetic differences is the
8 kind of differences between a Classic Geen and a Bl ue
9 Star Swiss Arnms rifle, then, yes, cosnetics have no
10 i npact on the function.
11 Ckay. So do you agree with nme that the cosnetic
12 appearance of a firearmhas no inpact on how | ethal it
13 I S?
14 I would agree. Probably not. | can't think of any
15 i nstance where the cosnetics would affect lethality.
16 kay. And one of the exanples that you used in your
17 affidavit is a single shot AKT-47 rifle, which is a
18 single shot .22 calibre rifle that has the sane
19 appearance as the AK-47 assault rifle, correct?
20 You're referring to the exanple in Jane's, which |
21 believe is tab F of ny --
22 It's nmentioned at paragraph 29 of your affidavit.
23 Yes. It's paragraph 29 of ny affidavit, but it refers
24 to the excerpt fromJane's at tab F. And, yes, |
25 believe the firearns you're referring to are the
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original AK-47 assault rifle --
Ckay.
-- which is a weapon of war devel oped by the forner
Soviet Union, and -- which is a selective fire firearm
meaning it is capable of firing both sem -automatic and
sem -- both fully-automatic and sem -autonmati ¢ nodes,
and is a centrefire calibre, gas-operated firearm

And that the other firearmthat you are referring
tois the Romanian training rifle, and |I'mjust | ooking
for that now It's the Romani an AKT-47 rifle, which is
a .22 long rifle.

Bl owback operated, correct?

Yes, | believe it's a bl owback operated version of
the -- it has a bl owback nechani sm yes.
Ckay.

So the firearns are different in operating nechani sm
Okay. But would you agree with ne that the AKT-47, the
bl owback .22 single shot rifle is less |lethal than the
AK-47 assault rifle?
That depends on the circunstances under which it's
deployed. So if the two firearns were both, for sake
of argunent, shot into a person's head at both close
range, they're both |ethal.

If you were tal king about the ability to hit a

human sized target at a distance of 300 netres and

amicusreporting.com
403.266.1744



Canadian Coalition for Firearm Rights et al v. Attorney General

Murray Smith - Continued on 10/30/2020 220
1 inflict an injury, then | would say there's probably a
2 difference. The original AK-47 would be nore |etha
3 under those sets of circunstances.

4 So lethality is tied to the manner of use. It's

5 not an intrinsic characteristic of the firearm

6| Q kay. So would you agree with nme that the AKT-47

7 training rifle, the single shot .22 rifle, would be no
8 nore | ethal than any conmmercially available .22 calibre
9 rifle you can buy in Canada?

10 | A If you are referring to lethality as being limted to
11 the ability of a .22 long rifle -- a projectile froma
12 .22 long rifle calibre cartridge to cause injury to a
13 person or death to a person, then, yes.

14 The effects of the .22 long rifle calibre

15 cartridge fired fromthe AKT-47 training rifle would be
16 no different, in general, than a projectile froma .22
17 long rifle calibre cartridge fired froma sporting

18 firearm There may be m nor differences because the

19 different firearns could have different barrel |engths,
20 whi ch affects velocity, but forma purely external

21 bal listics consideration at the nuzzle of the two

22 firearnms, they would be very simlar in effect.

23| Q Ckay. Now, I'mgoing to ask you to | ook at

24 paragraph 32 of your affidavit. So at paragraph 32 you
25 say that: (as read)
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“In addition to design simlarities,

ot her characteristics can factor into

t he assessnent, such as the

manuf acturer's description, patents, the

I nterchangeability of parts and the

purpose of the firearns. Also, in

certain cases, case |law has determ ned

that a firearmis a variant."
So what | want to do -- and, sorry, just give nme one
second. | just want to break it down and get your views
on sone of these conponents.

So the manufacturer's description, why is that

I nportant for determ ning whether it's a variant? |Is
that basically the sane argunent as for marketing? This
I's how the manufacturer presents his own product?
Yes. | believe we went through all that previously.
The manufacturer's statenent as to the design and
purpose of the firearmis useful information and forns
part of the body of information used to assess where a
firearmcould be a variant or not.
Ckay. \What about patents? Wiy do patents matter?
Well, a patent speaks to the design of a firearm and
Sso a patent can provide information on what firearns
the patent is related to because the patent

applications often cite other patents as being what the
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1 particular firearmwas based on. The patents will also
2 illustrate design simlarity.

3 So, in general, they are a very useful statenent

4 as to how the firearmwas designed, what it was

5 desi gned for, and what any forerunners to that firearm
6 m ght be.

7 kay. Now, you also nentioned the interchangeability

8 of parts. So why is that an inportant consideration?

9 It's an indicator of a relationship between two

10 firearms. So | would argue that if two firearns have
11 i nt erchangeabl e parts, that unless there's a reasonabl e
12 expl anation to the contrary, that those two firearns

13 are related in sone fashion.

14 And how many parts woul d have to interchange for you to
15 reach that conclusion, that the guns are rel ated?

16 There's no fixed nunber of parts because the -- an

17 assessnent woul d be nmade on the basis of, not only how
18 many parts, but also how inportant the conponent is.

19 So, for instance, if the interchangeabl e conponent
20 was the bolt, for instance, that's an integral part of
21 the firearns design, and it would be a very inportant
22 simlarity.

23 If, on the other hand, the two firearns use a

24 simlar front sight or some other feature which is nore
25 di stant fromthe core design of the firearm then the
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1 i nterchangeability of parts would be |l ess inportant.

2 So it depends on the -- exactly on the context.

3 As | said, all of these factors are part of the

4 body of know edge that's available at a tinme an

5 assessnent is made, and it is the collective weight of

6 the information that is available at the tine that

7 determ nes whether a firearmis considered to be a

8 variant or not.

9 kay. So | think what | take from your evidence is

10 that there are certain core design characteristics that
11 are nore inportant than other not core design

12 characteristics, right?

13 When it cones to the interchangeability of parts, yes,
14 that was ny evi dence.

15 kay. So you gave an exanple of a bolt. Wat would be
16 sonme of the other core design characteristics or

17 conponents? Wyuld a receiver be one such conmponent?

18 Yes. Receiver would be a conponent or a portion of the
19 receiver, if it is a split-receiver design. The bolt,
20 the bolt carrier --

21 How about barrel ?

22 Barrel, yes. Al of those would be inportant factors.
23 But, that said, there are sone conponents which are

24 | ess inportant and may be the sane on two firearns

25 whi ch are not closely rel ated.
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1] Q kay. And what woul d be sone exanpl es?
2| A That could be --
3| Q Magazi nes?
4| A Magazi nes could be one. Sighting equi pnent coul d be
S) anot her.
6 How about stocks?
71 A It's possible, but not terribly likely. Stock
8 conponents, yes. So if you're talking, say, a butt
9 pl ate or sonething of that nature. Perhaps the
10 fore-end stock conponents may be nore interchangeabl e.
11 The stock, as a whole, is generally built for a
12 particular kind of firearm though.
13| Q So you're not aware of, for exanple, any non AR-15
14 firearnms that use AR-15 stocks?
15 | A No, | didn't say anything like that at all. And, in
16 fact, I'mvery nuch aware that there are.
17| Q Ckay.
18 | A There are firearns which are not AR platformfirearns
19 whi ch enpl oy AR- 15 conponents. There are --
20| Q And you would agree with ne that just by virtue of
21 havi ng an AR-15 stock, the gun -- that does not nake
22 the gun an AR-15 variant?
23 | A No. The inportant criterion in establishing whether a
24 firearmis a variant or not is the |ineage of the
25 firearm whether it is derived fromthe original
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firearmor not. And the fact that sone manufacturer
who i ndependently designs and manufactures a firearm
m ght take advantage of the vast supply chain of AR
pl at f orm conponents as an econony neasure or efficiency
nmeasure does not make -- or does not necessarily nake
that firearma variant.

Q Ckay.

A We're an hour into this. Wuld it be possible to have
five mnutes for a quick stretch?

MR, BOUCHELEV: Yeah. |If you need a five-mnute
break, we can do that.

A Thank you very nuch

MR, BOUCHELEV: Not a problem
( ADJ OURNNVENT)
Q MR. BOUCHELEV: Let's go back to paragraph 32 of

your affidavit.
Yes.

Q Now, one of the things that you have descri bed here as
a characteristic that can factor into the assessnent of
a firearmas to being a variant is the purpose of the
firearm So what exactly do you nean by purpose?

A The purpose of the firearmis the purpose either stated
by the manufacturer or which can be reasonably inferred
fromthe design of the firearm

And by purpose it's -- |I'mlooking at whether the
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1 firearmis intended or its purpose is to be sone

2 variation on an existing famly of firearns.

3 So it's -- so, for exanple -- it's best

4 illustrated by an exanple. So if a firearmwas an

5 AR-15 and it was the sanme as a standard AR- 15 except

6 that it had a heavy barrel on it, its purpose m ght be

7 for long range accurate shooting. So the purpose, at

8 that point, would then be assessed as an AR vari ant

9 meant for shooting targets at |onger ranges.

10 So the purpose of the firearm descri bes what the
11 manuf acturer intended to achieve with that particul ar
12 design of firearm and that is just another el enent of
13 what will fornul ate a package of information on which
14 an assessnent of variant status can be nade reasonably.
15 Ckay. Wuuld you agree with nme that sone guns can have
16 nore than one purpose?

17 Yes. It depends precisely on how you define purpose.
18 I think you're probably neani ng purpose to nean the

19 uses to which a firearm m ght be put as opposed to the
20 pur pose, per se.

21 But, yes, | acknow edge that a firearm may be used
22 for nore than one kind of activity.

23 Well, in fact, it may be designed by the manufacturer
24 for nore than one kind of activity?

25 Yes. That's possible, too.

amicusreporting.com
403.266.1744



Canadian Coalition for Firearm Rights et al v. Attorney General

Murray Smith - Continued on 10/30/2020 227
1] Q kay. So, as an exanple, you could have a rifle that
2 I's used both for hunting and target shooting?
3| A Yes. There are all manner of uses or purposes |like
4 that. The AR 15 famly or AR-15 platformis an
5 excel l ent exanple of that. The manufacturers wll
6 often state the purpose of the firearmand give a w de
7 vari ety of purposes. So --
8| Q kay.
9| A -- hunting could be one; target shooting, another; hone
10 defence, being a third; security force use, being
11 ot hers.

12 So there's all manner of purposes for a firearm
13 dependi ng on exactly which manufacturer nade it and
14 what design they were imtating.
15| Q Now, let's use an exanple. Are you famliar with the
16 Ruger M ni-30 rifle?

17 Yes.

18 | Q kay. This is one of the firearns that was banned by
19 the nost recent regul ation, correct?

20 Yes, that's correct.
21| Q What, in your understanding, is the purpose of that
22 firearnf
23 | A The M ni-30 is the adaptation of the general Mni-14
24 design to fire a different calibre, 7.62 Russian.

25 The overall design of the famly, the Mni-30 and
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Mni-14, et cetera, is acivilian version of arifle
design -- originally designed by Ruger with both
civilian and mlitary applications in mnd.

The three typical firearns of that famly which
define it are going to be the Ruger Mni-14, the Ruger
M ni -30, and the AC-556, which is the selective firearm
version of that famly of firearns.

So Ruger had a nunber of purposes with the
ori ginal design, you know, harkening back to the
conversation we had a mnute ago. So civilian use as a
utility rifle was one of the uses that Ruger had
expressed, and al so they had expressed one of the
design uses as being either mlitary or security
forces.

Ckay. And you would agree with nme that the Ruger

M ni-14 and Ruger M ni-30 were guns that were quite
popul ar with hunters and rangers?

| would agree that they were popular. | can't give an
exact nunber because the firearmis available both in
restricted and non-restricted versions. It is possible
to determ ne how nmany of the restricted firearns are
regi stered in Canada, but there are no records of the
non-restricted firearns, so | cannot attach a nunber to
the availability of that firearmin Canada that is

precise. But, yes, it was a relatively popular rifle.
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1] Q Ckay. And you would also agree with ne that neither

2 Ruger M ni-14 or Ruger M ni-30 was a popular mlitary

3 firearm correct?

4| A Wll, the -- as | said earlier, the Mni-14 and M ni-30

5 were designed as civilian versions of a mlitary rifle,

6 so they're not mlitary rifles thenselves, but they

7 follow the design of mlitary and paramlitary

8 firearns.

9 So ny understanding is that the Ruger Mni-14 and
10 the Mni-30 that were sold to the public were primarily
11 nmeant either for use as a utility rifle by ranchers or
12 hunter or as a sem -automatic carbine used by security
13 forces.

14 | Q Ckay. And would you agree with ne that many of the

15 nine -- I'Il use your termnology -- nine famlies --
16 you understand what | nean by that, right? The nine
17 types of firearns that were banned by the nost recent
18 regul ati on?

19 Yes.

20 So you would agree with ne that many of those nine

21 famly type of firearnms were previously used by hunters
22 and target shooters in Canada?

23 | A Dependi ng on how you woul d define those terns, yes.

24 Let me give a nore fulsone answer. The -- sonme owners
25 of the nine famlies of firearnms have reported use of
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1 their firearmfor hunting purposes. There are no
2 statistics on that that |I'maware of to establish how
3 wi dely they are used for hunting, but it's nore than
4 zero, and | base that on anecdotal information.
5 As for their use in sporting conpetitions, it
6 depends on how you define a sporting conpetition as to
7 whether it's sporting or neant for sonme other purpose.
8| Q kay. Well, let's use an exanple. Are you famliar
9 with the 3-Gun Conpetition?

10 | A I"'mgenerally famliar with the conpetition.

11| Q Wul d you agree that it is a very popul ar type of

12 conpetition?

13 | A It's popul ar anongst the owners of firearns |ike the
14 nine famlies of firearns. | don't believe it's

15 popul ar anong the general firearnms owni ng public.

16 | Q And what nekes you say that?

17 | A Well, the 3-Gun matches are organi zed in such a way

18 that a tactical firearmis the only practical firearm
19 to be a serious conpetitor within those natches.

20 So logically, then, it's only the owners of

21 tactical firearns that would be interested in that kind
22 of conpetition, for the nost part.

23| Q Right. O you can put it another way. |[|f sonmeone was
24 interested in that type of conpetition, he would have
25 to buy one of the nine famly types of firearns,
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correct?

That would be the typical direction that a woul d-be
partici pant would take --

Ckay.

-- and has taken in the past.

And you woul d agree with ne that there is nothing
unreasonable in using firearns like the nine famly
type of firearnms for sporting conpetitions?

The word "reasonable" is a value judgnent. Prior to
the new regulations, it was legal to use those firearns
for those kinds of conpetitions, and people, in fact,
di d so.

The termreasonabl e, again, being val ue-I| oaded,
woul d al so require a consideration as to whether the
target conpetition in question was |legitimte or not,
whether it was actually sporting or really neant for

sonme ot her purpose.

VR, MACKI NNON: Counsel, just to be clear on the

record, when you're using the word "reasonable,” there
is a legal reference to reasonable in the O C, as you
know. So he's not here to define what that reasonable
element is. Wen he's speaking, he's speaking fromhis
own personal perspective of what he thinks m ght be

reasonable in a general sense of the use of the word.

But if you're trying to connect it to the | ega
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1 term that's sonething totally different.

2 MR. BOUCHELEV: Ckay. And | woul d suggest to you

3 that using a firearmthat is a nenber of the nine

4 famlies for hunting was al so reasonable in a

5 general -- in a non-|legal sense of that ternf

6 VWhat | can say is that individuals have reported using

7 firearms fromthose nine famlies for the purpose of

8 hunting, but I don't have any exact nunbers on how

9 many. | don't -- | couldn't say that it's w despread.
10 And, furthernore, | would point out that the use
11 of such firearns for hunting is a controversial topic
12 within the hunting conmunity, as indicated by their

13 anecdotal reports and chat roons and so on.

14 It's -- there's still sone debate wi thin that

15 sector as to whether the mlitary pattern firearns are
16 sui tabl e or not.

17 Well, let's use a specific exanple. Let's use an AR-10
18 rifle, which would be chanbered in the .308 W nchester
19 calibre, correct?

20 So let's say | wanted to go deer hunting, and |
21 was using an AR-10 rifle chanbered in .308 Wnchester.
22 Wul d that be a reasonable firearmto use for hunting
23 deer ?

24 The calibre .308 Wnchester is a suitable calibre for
25 hunting deer. Wiether the rifle itself is reasonable
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1 depends on the factors that -- other factors that are

2 al so consi dered by hunters such as wei ght, overal

3 physi cal size, which relate to portability under

4 hunti ng conditions. And nmy understanding is hunters

5 prize firearns which are generally lighter in weight

6 and hi gher in accuracy, and AR-10 based firearns have a

7 reputation for neither.

8 You're saying that AR-10 rifles have a reputation for

9 bei ng i naccurate?

10 No, I'mnot saying that. Wat |I'msaying is that there
11 are sporting firearns which are built for accuracy,

12 whi ch are, under nobst circunstances, going to be nore
13 accurate than an AR-10. An AR 10 derived firearmis a
14 firearmwhich is based on a battle rifle designed for
15 mlitary purposes. And the mlitary requires such

16 firearns to be accurate, but only to a certain point.
17 They're not interested in extrene | ong-range shooting
18 with those firearns, in general, with sone exceptions.
19 So the -- so ny experience shooting battle rifles,
20 | i ke AR-10s, ML6s and firearns of that nature, is that
21 while they' re accurate enough to satisfy the mlitary
22 selection criteria, they're not in the sane category as
23 sporting firearns, which are built for |ong-range

24 shoot i ng.

25 Li kew se, the portability of the firearm--
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Murray Smith - Continued on 10/30/2020
1] Q Can | -- before we go into portability, | just want to
2 ask you on this point, and then we'll cone back to
3 portability.
4 So we're not tal king about, you know, an AR-10 --
5| MR MACKI NNON: Can he --
6| Q MR. BOUCHELEV: We're not tal king about an AR-10
7 rifle --
8 | MR MACKI NNON: Can he just finish his answer so
9 it's -- he was conpleting his thought. So can he just
10 finish his answer to your question first so --
11 MR. BOUCHELEV: No, no. W'Il go back to
12 portability; otherwwse it's just the answer is too
13 long, and it's --
14 | MR MACKI NNON: Vell, wait. No. He has to be
15 allowed to finish his answer to your question.
16 | MR BOUCHELEV: And | will allow himto answer his
17 question. We'IlIl just get to portability after we deal
18 wi th accuracy. M. McKi nnon, as you can see, |'m not
19 cutting off his answers. |'ve given himan opportunity
20 to give ful some answers, so we'll get to portability in
21 a second.
22 | MR MACKI NNON: He didn't finish answering your
23 question. You cut himoff; that's all |I'm saying.
24 So could you just let him-- | doubt he's going to
25 take ten mnutes to finish it. Just let himfinish the
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1 t hought; that's all.
2| MR BOUCHELEV: Fine. | don't want to waste tine
3 ar gui ng.
4 Ckay. Go ahead, M. Smth.
5 Well, what | was going to say is that a ARR10 rifle is
6 quite long and quite heavy in conparison to sporting
7 rifles. So it is -- it differs fromthe normthat
8 hunters would value in terns of characteristics of a
9 hunting rifle. That's not to say that it can't be
10 used, but it doesn't fit with the ordinary choices of
11 sport hunters.
12 Ckay. So, now, let ne just be clear that we are not
13 tal ki ng about an AR-10 battle rifle fromthe 1950s.
14 We're tal king about a nodern AR-10 type rifle that is
15 manuf act ured and used today.
16 So you would agree with ne that many AR-10 rifles
17 that are manufactured today are, in fact, extrenely
18 accurate and specifically designed for accuracy?
19 The nodern versions of the AR-10 rifle generally share
20 the same characteristics as the original; otherw se
21 they wouldn't be variants of the AR-10. So they have
22 the sane, in general, overall length and wei ght.
23 | woul d acknow edge that if a manufacturer took it
24 as a set purpose to create a variation of the AR 10
25 whi ch was nore accurate than the typical AR 10, they
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1 coul d probably achi eve that.

2 And you would agree with ne that sone AR- 10 rifles are

3 actual ly used by police SWAT teans precisely because of

4 their accuracy?

5 ["'mnot aware of that. | wouldn't -- | wouldn't

6 di sagree with it, but |I can't cite an exanple of where

7 SWAT teans use an AR-10. It's quite a large calibre

8 for a SWAT team but possibly they use it.

9 kay. And, now, with respect to portability, again,
10 you woul d agree with nme that portability of a -- there
11 are many rifles that fall under the AR-10 unbrell a.

12 Sone of them can be quite portable because they would
13 have a shorter barrel than the original 1950s AR-10,
14 correct?

15 Most of the AR-10s that | have seen have wei ght and
16 | ength characteristics quite simlar to the original.
17 What is the barrel length of an AR 10?

18 | don't recall offhand. It would be sonething on the
19 order of 20 to 24 inches, but | don't recall precisely
20 from nenory.

21 What is the barrel length of a typical hunting

22 bolt-action rifle?

23 They're in the sane general range, 20 to 24 inches.
24 Ckay. And you would agree with ne that many AR-10

25 rifles have a collapsible stock, correct?
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1 They can have a col | apsi bl e stock, yes.
2 Ckay.
3 Whet her they can be fired with the stock collapsed is a
4 different matter.
5 Ckay. And you will also agree with ne that typical
6 bolt-action rifles do not have col |l apsi bl e stocks?
7 No. Typical sporting bolt-action rifles have fixed
8 stocks. Only the tactical versions have fol ding stocks
9 or coll apsing stocks, in general.
10 So you would agree ne that many AR-10 rifles are, in
11 fact, just as conpact or nore conpact than a typical
12 bolt-action rifle?
13 An AR-10 can be rendered nore conpact. But if an
14 AR-10, for exanple, had a folding stock, that does make
15 it shorter; it doesn't make it any lighter. And, on
16 top of that, the firearm cannot be ained and fired
17 accurately until the stock is unfolded, and then you're
18 back to the original |ength.
19 And you'll agree with ne that the weight of a firearm
20 is also a characteristic that can vary within the AR 10
21 famly; sone are significantly heavier than others,
22 ri ght?
23 AR-10s can vary in weight, primarily due to the kind of
24 barrel that's installed; however, one of the design
25 advantages of the AR 10 rifle in the 1950s was to use
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nodern |ightweight materials. And the materials used
in 2020 are not substantially |lighter than they were in
the 50s. The polyner weighs pretty nuch the sane as it
used to, and so does al um num

And you can have a lighter contour barrel, for exanple,
which is what a hunter would typically use to nake it
lighter than, let's say, a mlitary or tactical version
of the sane firearm correct?

Yes. And the purpose of that would be to take an AR-10
rifle and try to make it nore simlar to a conventional
sporting rifle.

Ckay. And if you did all of that, then I would suggest
to you that there woul d be nothing unreasonabl e, again,
in a non-legal sense of that termin using a rifle |ike
that for hunting.

What | would agree is, if set as a goal, a manufacturer
coul d produce an AR- 10 variant which is closer to the
design of a sporting firearmthan the original AR-10
was.

kay. Now, do you or have you ever personally owned
any of the nine famly types of firearns?

No. | don't own any at present, no.

Have you owned any in the past?

No.

Now, I'm going to take you back to the Henderson
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decision, the Ontario Court of Appeal decision that we
| ooked at. You've included that decision in your
affidavit, so | assune that you have read it and you
are famliar with that case, right?

| amgenerally famliar with that case. It took place
al nost a decade ago, so | can't say that | renenber
every detail with clarity, but, yes, |'mgenerally
famliar with it.

But you've read it before you included it in or nade
references to it in your affidavit this year, correct?
Yes.

Ckay. You don't happen to have a copy of that case on
your computer, do you?

MACKI NNON: | can get it up for himin
probably |l ess than a m nute.

BOUCHELEV- kay. So that's probably easier
than sharing a screen, so if you can do that, please.
MACKI NNON: Al right. |Is that part of any
producti on? Because |'ve got the docunments | can pul
up, is what |I'm saying.

BOUCHELEV: No. | don't think the case,

itself, is in the productions. There is a reference to

it in his affidavit, but | don't think a copy is
attached.

MACKI NNON: Okay. We'll just print it out
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1 t hen quickly.
2| M. OXAAL: If you could give ne the citation.
3| MR MACKI NNON: It's 2011 Ontario --
4 | MR BOUCHELEV: You know what, |'ll just share it
5 on ny screen. That's probably --
6 | MR MACKI NNON: O the easiest way, actually, as
7 we did yesterday, you can send it by the chat function.
8 Actual ly, that would be the easiest way.
9| Q MR. BOUCHELEV: Just a second. So you shoul d have
10 it on your screen now. So this is the Henderson v.
11 Canada. This is the Court of Appeal decision, and |I'm
12 going to take you to paragraph 27.
13 kay. You see paragraph 27?2
14 Yes, | can see the text.
15 Ckay. So if you can just take a nonment and read
16 par agraph 27.
17 Yes, | have read the paragraph.
18 | Q kay. Now, what | woul d suggest to you what this
19 paragraph states is that the AP80 is an unnaned vari ant
20 of the AK-47 because it is an exact sanme gun as the
21 AK-22, which is a naned variant of the AK-47, correct?
22 A. No, | don't believe the Court decided that. | believe
23 what the Court said is that it was established as a
24 fact during the hearing that the AP80 is the sane
25 firearmas the AK-22 because the Court says, "given
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1 that it is the sane weapon."
2 So | don't interpret that as a conclusion of the
3 Court. | look at that as being an observati on nmade by
4 the Court as part of the evidence that he exam ned in
5 rendering a deci sion.
6| Q kay. But you would agree with ne that the reason why
7 the Court in this particular instance concluded that
8 the AP80 was an AK-47 variant was because it was the
9 exact sanme gun as the AK-22?
10 | A | think it would be reasonable to conclude that the
11 Court relied on that information as part of the reasons
12 for fornmulating its deci sion.
13| Q Well, in fact, and |'ve read the case just yesterday,
14 but | don't see any other criteria that the Court
15 applied. Maybe I'm wong, and you could point it out
16 to ne.
17 | A Wll, no. 1'mjust |ooking at the | anguage in
18 paragraph 27, and the -- and it seens to nme in the
19 openi ng sentence of that paragraph that the Superi or
20 Court views the firearm the AP80, as being a variant
21 of the AK-47 because it says the decision by the Lower
22 Court that it wasn't is not correct.
23 So it seens to ne that the core decision nade by
24 the Court -- or the Superior Court is that the AP80 is
25 a variant of the AK-47, and it further goes on and
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1 gives the fact that the AP80 is the sane firearmas the
2 AK-22. It's one of the elements that the Court relied
3 upon to arrive at that determ nation.
4| Q And where does it say that it is one of the elenents
5 that the Court relied upon? Were do you see that?
6| A The Court doesn't say it's the only elenment. It sinply
7 cites it as an exanpl e.
8| Q But it also doesn't say that there were other elenents
9 consi dered, correct?

10 Not in that paragraph.
11| Q So you will agree with me that the Court in Henderson
12 did not use your definition of variant?

13 | A | believe the Court was silent on that matter. | don't
14 know whet her the Court used it or not.

15| Q Ckay. Are you famliar with any Canadi an case from any
16 Court that defines the termvariant?

17 No, |'m not.

18 kay. Now, |I'mgoing to take you to paragraph 15 of

19 your affidavit.

20 | A That's one-five, 157
21| Q 15, yeah.

22 A. Yes, |'mthere.
23| Q Now, you say at paragraph 15 that you are -- that the
24 June 15, 2020, version of the FRT is the current
25 version and that you' re unaware of any pending
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1 decl assification decisions. But that's not to say that
2 there couldn't be any classification decisions in the
3 future, correct?

4 Yes. | believe that's exactly what it says, is that

5 the -- is that as of the date of ny affidavit, that

6 there were no nore pending or planned changes to the

7 FRT concerning the class -- concerning classification
8 of firearns which existed in the FRT prior to May 1st

9 and which m ght be affected by the May 1st regul ati ons.
10 The sane paragraph, paragraph 15, also goes on to
11 say that manufacturers are constantly produci ng new

12 designs of firearns; sone of which m ght be variants of
13 one of the nine famlies.

14 Ckay. But sonetines the SFSS declassifies old firearns
15 that were previously -- had a different classification,
16 ri ght?

17 No. The FRT does not have the authority to deci de what
18 a classification of a firearmis. The FRT follows the
19 Crimnal Code definitions to determ ne whether a

20 firearmfits any particul ar category according to the
21 Crimnal Code criteria.

22 Soif the -- if in this case, which is what

23 para 15 is all about, the Governor in Council changes
24 the regulations, then the Firearns Reference Table w |l
25 be changed accordingly.
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Q

So you are unaware of any instance where the SFSS
anended FRT entries of existing firearns in the absence
of a change in the |egislation, the regul ation?

| believe that's the first tine you' ve opened t hat
topic, and ny answer to that is, yes, there have been
occasi ons when cl assifications have been anended,
typically when new information arises that indicates
that the previous determ ned classification is no

| onger correct.

One exanple of that would be the Swiss Arns firearns,
correct?

| believe you're referring to the Swss Arns C assic
G een series of firearns?

Yeah. Yes, that's what |'mreferring to.

So is that an exanple of a FRT description being
changed after additional information becane avail abl e?
Yes. The classification of those firearns was
originally nmade in the 2001 to 2003 era because there's
a whole series of firearns; there's not just one.

So as they were identified by the inporter and the
manuf acturer, they were subject to a classification
determ nation, and the firearns were either
non-restricted or restricted, depending on whether the
barrel |ength was over or under 470 mllinetres,

respectively.
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1 It wasn't -- the firearmwas al so evaluated as to
2 whether it was a variant of the SG 550 firearm which
3 It appeared, based on the paper subm ssions fromthe
4 I nporter, to be very simlar to. And it was assessed
5 as not being a variant because the manufacturer of the
6 firearm Swiss Arns, in Europe and the Canadi an
7 i mporter provided four letters signed by senior
8 officials of the conpany on official letterhead to the
9 effect that the Cassic Geen series of firearns were

10 variants of the SG 540 firearm and not the SG 550

11 firearm

12 And we, neaning SFSS, did not do inspections in

13 those days, in the early 2000s, and we placed a high

14 value on information provided by manufacturers on the
15 conpany | etterhead and signed by senior executives of
16 the conpany. So we took their word for the proposition
17 that the Cassic Geen rifle was based on the SG 540

18 and not on the SG 550.

19 It was not until ten years later that new

20 i nformati on becane avail abl e and we di scovered that the
21 i nformation provided directly fromthe factory was

22 sinply not accurate and the Cassic Green series of

23 firearnms were, in fact, variants of the SG 550 -- this
24 was based on a physical inspection of the rifles -- and
25 the correct classification for those firearns, then,
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was prohi bited, and the change to the classification
was made in 2014.
Ckay. So there was a period of about 12 or 13 years
between the firearmbeing originally -- | don't want to
use the word "classified,” but, | guess, originally
determned to be a non-restricted or restricted firearm
in that determ nation being changed to prohibited,
right?
Yes. Generally the -- in the Firearns Reference Tabl e,
we do not continually review the classification of
firearms. Once an assessnent is nmade, it's recorded in
the FRT and not altered unless there's a new nodel of
the firearm avail abl e.

So it took ten years to discover the nature of the
m srepresentation of the firearm
kay. So soneone could rely on the information in the
FRT that is current as of today and purchase a firearm
believing it to be non-restricted, and then several
years down the road the SFSS coul d di scover new
i nformati on and change its opinion, and then the
firearm becones prohibited, right? That could
concei vabl y happen?
Wll, it did happen with the Swiss Arns firearns.
The -- I"'mputting it very politely here -- the

information fromthe factory and fromthe Canadi an
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i nporter was not as accurate as it shoul d have been,
which led to an incorrect classification determ nation
whi ch was not uncovered until a decade | ater.

And, yes, owners woul d have purchased firearns
based on the original classification in the Firearns
Ref erence Tabl e.

And just going back for a second to what you said
before, and this may be a technical point, but you said
that originally it was determ ned that based on

i nformati on provided by the manufacturer that the Sw ss
Arms Classic Geen was a variant of the SG 540 as
opposed to SG 550. Isn't SG 540 and SG 550 essentially
the sanme firearn?

No. The SG 540 is the predecessor to the SG 550. So
the history there is the SG 540 was a firearm devel oped
in the 1970s by Swss Arns. It was then known as SIG
it had a different conpany nane at that point.

The firearmwas not a commercial success, and the
desi gn was sold eventually to anot her manufacturer.

Swi ss Arns continued the devel opnent of the firearm and
in the md 1980's devel oped the SG 550 rifle, which was
subsequent |y adopted by the Swi ss Arnmed Forces as the
STGW 90 or Sturngewehr 90 and then led to a whole
series of civilian adaptations that were sem -automatic

in calibre, including the Swiss Arns Classic G een
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series in 2001.

Ckay. But in terns of design, the SG -- what is the
difference in the design of the SG 540 and the SG 5507
Well, | don't have a conplete list here with ne. The
SG 550 is a solid receiver design, for instance,
whereas the SG 540 is a stanped, steel, and fol ded
recei ver design.

So I"'mjust trying to understand. So a rifle was on
the market for well over a decade, and the SFSS didn't
realize that the rifle being sold has a stanped

recei ver as opposed to a machined solid steel receiver?
No. Because the SFSS had never actually seen one of
the firearns. As | said earlier, the practice of SFSS
in the early 2000s was to place significant weight on
the accuracy of information supplied by manufacturers
and the accuracy of information supplied by Canadi an

I mporters.

W discovered, to our rue, that neither of those
pl aces supply particularly reliable or accurate
information. As a result, we changed our policies in,
roughly, 2010 to be nore i ndependent when assessi ng
firearnms of those types. And we generally insist on a
physi cal inspection now to avoid exactly the sane
probl em whi ch occurred in 2001 t hrough 2003.

kay. Now, let ne ask you a question. W're still at

amicusreporting.com
403.266.1744



Canadian Coalition for Firearm Rights et al v. Attorney General

Murray Smith - Continued on 10/30/2020 249
1 paragraph 15 of your affidavit. There is a reference
2 in the second line of that paragraph to "the opinion of
3 CFP's firearmexperts."” So what does that nean? Who
4 are the CFP firearmexperts you're referring to?
5| A That's referring to the staff at Specialized Firearm
6 Support Services.
71 Q The technici ans?
8| A Al'l of the technical staff wthin SFSS.
91 Q Ckay.
10 | A So whet her they are bench worker technicians or whether
11 they are the supervisory staff.

12 | Q Okay. Now, can you go to paragraph 20 of your
13 affidavit.
14 | A Yes.

15| Q So at paragraph 20 you describe the nine famlies of

16 firearns and their variants that are now prohi bited.

17 In (a) you list the M6, AR-10, AR 15, and the M.

18 So the ML6 is a fully-autonmatic machi ne gun,

19 correct? O | should say select fire.

20 | A The vast nmjority are, yes.

21 Q Wll, is there any M6 rifles that are not select fire?
22 | A It seens to ne there have been rifles under the ML6

23 name which are not selective fire.

24 | Q But the term ML6 specifically refers to the rifle that

25 was adopted by the US mlitary as a select-fire

amicusreporting.com
403.266.1744



Canadian Coalition for Firearm Rights et al v. Attorney General
Murray Smith - Continued on 10/30/2020

250

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

firearm correct?

The original M6 was the mlitary designation given by
the US mlitary to the design of rifle they adopted,
circa 1962.

kay. Which was a select-fire weapon?

Yes. | believe the rifle was select fire at that tine.
kay. And the M4 is also a select fire, correct? It's
just sinply a carbine version of the ML6?

Well, there, the split between select-fire and

sem -automatic versions is nuch broader. The -- there
are all kinds of civilian sem -automatic versions of
the M4 marketed worldw de. So the sem -automatic
version of the MAd is nuch nore comon.

So the M4 -- the original M4 was selective fire,
but there are both M4 selective fire assault rifles and
M4 sem -automatic carbines avail able on the market.

SKS what you call the M4 sem -automatic rifles, they
are sinply variants of the AR-15; they are not variants
of the MA. Because that's what an AR 15 is. It's a
sem -autonatic version of the sane gun that is -- the
M4 and ML6 are select fire. AR-15is sem -automati c,
right?

Well, there's a very close relationship between the ML6
and the MA. The MAd is sinply a -- well, not sinply --

is largely a nore conpact version of the ML6, but
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1 ot herwi se the sane kind of firearm |t enployees the
2 sane ki nd of receiver.
3 And the sem -automatic variations on those two
4 firearns are also quite simlar, as a result. So a
5 sem -automatic firearmon the market could be
6 characteri zed depending on its physical attributes,
7 whether it's a variant of the M6 or a variant of the
8 MA. It would vary according to the firearm
9 Okay. Now, you will note that -- are you famliar with
10 the SKS rifle?
11 Yes. That's the Soviet era battle rifle.
12 Ckay. Sem -automatic?
13 The rifle as generally issued to the Soviet Arned
14 Forces was sem -automatic, but there were
15 fully-automati c versions avail abl e.
16 What about the versions of the rifle available in
17 Canada? Are they sem -automatic?
18 If by that you nean were the firearns sold to civilians
19 i n Canada, the sem -automatic version, then | would
20 say, generally, yes, although we have detected, from
21 time to tine, a selective fire version that slipped
22 into the supply chain.
23 So | note that it's not one of the firearns that was
24 banned by the requlation earlier this year. Do you
25 know why that is?
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A. That deci sion was made by the Governor in Council, so
do not have the information that they used in order to
formul ate their decision. So, no, | don't know the

answer to that question.

Q Do you personally believe that it should be banned?
VR, MACKI NNON: Hi s personal opinion as to whether
sonet hi ng shoul d be banned or not is irrelevant. It's

t he decision of the Governor in Council that matters

here. Hi s personal opinion on whether sonething should

or should not be banned is totally irrel evant.

OBJECTI ON TAKEN to answering the question: Do you
personally believe that it should be banned?

Q VMR. BOUCHELEV: Do you believe that the SKS is
reasonabl e for use for hunting or sporting purposes in
Canada?

VR, MACKI NNON: Agai n, that question is actually
the termthat's used in the OC, and |I've already said
he's not here to interpret legal nmatters, and that's

got to be a legal issue. Wat's reasonable for --

MR, BOUCHELEV: Wll -- yeah. | don't nean it in
a legal sense. | nmean it in a practical sense.
Q Is that a gun that has reasonable use for sporting and

hunti ng purposes?
A The -- | have seen reports concerning the SKS where

sone individuals have chosen to use that firearm for
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1 hunt i ng.
2 So | would not be surprised if it was used for
3 hunting, but | can't really say how w despread the use
4 IS because the SKS in its ordinary sem -autonmatic form
5 Is a non-restricted rifle, so there are no official
6 statistics on how many are avail able in Canada, who
7 owns them and what they use themfor.
8 But you will agree that it is a very popular rifle, in
9 | arge part, due to the fact that it's quite
10 I nexpensi ve?
11 Based on the information | have avail able, | would say
12 there are thousands of SKS firearns in circulation in
13 Canada.
14 kay. And so what | would like to do nowis |'m going
15 to ask you to look at the affidavit of Travis Bader
16 that says the affidavit -- in his expert report.
17 You' ve actually referenced this report in your
18 affidavit. And this is the report that is dated --
19 this is the report in the affidavit dated Septenber
20 18t h, 2020. Do you have a copy of it on your conputer?
21 | MR MACKI NNON: | have to go try and pull it up
22 for him Do you know how to just send it through the
23 chat function?
24 | MR BOUCHELEV: Yeah. |[If that's easier, | can
25 probably do that.
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(DI SCUSSI ON OFF THE RECORD)
Q MR. BOUCHELEV: You should have it now.
A ['"mjust downloading it now The conputer is

downl oading it right now [It's got about 20 percent of

it done now. At the rate the bar is noving it will be
about a mnute, | think.
Q kay. Well, | guess we'll just have to wait.

A We're at the hal fway point now.
VR, MACKI NNON: Wll, while he's pulling that up,
soneti ne between now and 12: 30 we shoul d break for a

hal f hour, so whenever is okay with you.

MR. BOUCHELEV: Ckay. Let's do it at 12:30.
A The download is still noving, but it's at a nmuch sl ower
pace than it was previously. W're at four -- about

two-thirds now.
Ckay, | have it now. |1'mopening it now.

Q kay. So what | would like you to do is go to page 33
of the PDF file.

A kay. Sonetinmes the page nunbering in the Adobe
Acrobat is not the sanme as the page nunbering --

Q Yeah. Just don't worry about the page nunbering at the
top of the page. |'mgoing to go by the nunbering in
the PDF itself, so just go to page 33 of the Acrobat
file.

A So that page has got the title "1.4 Definitions.” Is
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t hat the page you want?

Q Actually, it should be the next page. It should be
sonmewhere in the mddle of the page. It should have
"Section 2. Are there any exanples of firearns
reclassified." Do you see that?

A Yes. I'mtrying to get there now. This conputer is
not responding. The conputer is frozen, for sone
reason. | can't get it to scroll down.

Q Maybe your counsel can pull it up on his conputer

(DI SCUSSI ON OFF THE RECORD)

A So the place I'mat nowis nunbered at 2, and it says
"Exanples of firearns reclassified after May 1st."

Q MR. BOUCHELEV: Yes. Right. So the first
exanple, exanple A is the Adler B-210 bolt-action
shotgun. Are you famliar with that firearnf

A In general, yes.

Q Do you agree that it was classified as a non-restricted

firearm before May 15th, 20207

Yes, it was.

kay. And then it subsequently becane reclassified as
a prohibited firearmand as a nenber of the M6, AR-10,
AR-15, and M4 famly, correct?

A Yes. It becane a prohibited firearmon May 1st as a

result of the new regulations, and it was posted in the

FRT as soon as possible thereafter.
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1] Q kay. And do you know why it wasn't included in the

2 regul ation, itself?

3| A The formul ation of the list of nanmed firearns in the
4 regulations is a matter of cabi net confidence, so |
5 cannot answer that question.

6| Q kay. Now, this bolt-action shotgun, does it have a

7 receiver that is interchangeable with AR- 15, AR 10, M,
8 or ML6?

9| A Wiile | said | was generally famliar with the firearm
10 | don't have all those fine details in ny nmenory right
11 now. | would have to refresh nmy nenory on the

12 nmechani cs of that particular firearm

13| Q Well, but | would suggest to you that if it did, in

14 fact, have the sane receiver as the AR 15, it would

15 have been classified as -- it could have possibly been
16 classified as non-restricted before May 1st, correct?
17 So by virtue of the fact that it was classified as
18 non-restricted, that, in and of itself, would suggest
19 that it did not have a receiver fromthe AR-15 or other
20 firearnms in that famly.

21 | A Now | understand the nature of your question. Yes.

22 The shotgun was non-restricted, or at | east assessed as
23 non-restricted in the Firearns Reference Table, prior
24 to May 1st of 2020 because it was not a variant of any
25 firearmnaned in the regulations, and, in particular,
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1 not an AR-15. And the characteristics of the firearm
2 as conpared to the criteria in part 3 of the Crim nal
3 Code indicated that the firearmbest fit the category
4 of non-restricted firearm So --
5| Q Well, nore specifically, ny question was about the
6 receiver. So it does not have -- it's clear that it
7 does not have a receiver that's interchangeable with
8 the AR-15, AR-10 or M4 or M6, right?

9 A. No. It was --

10 Q Because if it did, it would have been a restricted

11 firearnf

12 | A It is not -- it does not have a receiver which is

13 I nt erchangeable with the AR-15.

14 | Q Does it have a receiver that is interchangeable with an
15 AR- 107

16 | A No. The receiver is not directly interchangeable.

17 | Q Okay. Does it have a bolt that is interchangeable with
18 the ML6, AR-10, AR 15 or W4?

19 | A Not likely since the -- this is a shotgun, and the

20 AR-10 is arifle, and the calibre differences woul d

21 require a different bolt.

22| Q How about the barrel ?

23 | A Again, it's a different calibre, so it would not be the
24 sanme as the original AR-10.

25| Q Okay. So can you explain to ne, then, why it was
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classified -- why it is nowclassified as a variant of
the ML6, AR-10, AR-15, or MA?

Prior to May 1st, the firearmwas assessed according to
the law that existed prior to that, and the firearm was
| ooked at as to whether or not it was a variant of the
AR-15 or not, and it was assessed as not being a
variant of the AR-15, which was the sol e requirenent of
the regul ations as they existed prior to May 1st.

The firearm had AR-10 and AR-15 characteristics
but not enough to qualify it as a variant of the AR-15,
and it was anbi guous as to whether the firearmwas a
variant of either the AR-10 or the AR-15.

However, when the regul ati ons changed on May 1st
of 2020, not only did the classification change from
restricted to prohibited for the AR- 15 famly, but also
the scope of the regul ations changed. So the scope
specifically included the AR- 10 where it was not
I ncl uded before.

And so the firearns |ike this particular shotgun
had to be reassessed in light of the change of scope.
And it was determined within the SFSS that there were
sufficient simlarities to establish a design |inkage
bet ween the Adler shotgun and the AR famly, as
expressed in para 87 of the regulations, for it to

qualify as a variant --
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1 Q So --
2 -- as such --
3| Q So can | ask you, so which -- so is it a variant of the
4 AR- 15, AR-10, M4, or ML6? Which of the four do you
5 consider it to be a variant?
6| A It's primarily a variant of the AR-10 and AR-15. It
7 has characteristics of both. | don't have the exact
8 list of details here that -- you're going very deeply
9 into the internal nechanics of this shotgun, and it's
10 been sone tinme since |'ve |looked at it, so | don't
11 recall the exact details, but --
12 | Q Ckay. Well, | can help you with that because if you
13 | ook at appendix 1 to M. Bader's report, it actually
14 contains the FRT report. So why don't you | ook at
15 appendi x 1.
16 | A Well, the FRT report would contain only a summary of
17 t he assessnent; not the entire assessnent.
18 | Q Well, let's ook at what we have.
19 So this is going to be -- let's go to page 45 of
20 the PDF file.
21 | A Ckay. \Which appendix was it again? Sorry.
22| Q Appendi x 1.
23 | MR MACKI NNON: It should be around page 42,
24 somewher e around there.
25 | A Ckay.
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1] Q MR. BOUCHELEV: It starts on page 42, but the
2 rel evant page is page 45.

3| A Ckay. 43, 44.

4 | MR MACKI NNON: Is that okay, or is that too

5 smal | ?

6| A Well, | can read it, but it's not the right firearm
71 Q MR, BOUCHELEV: " msorry?

8| A I'"'m | ooking at a docunent that says "45" in the top
9 ri ght corner.

10 | Q No, no. Don't look at what's in the top right corner.

11 Look at the PDF pages thensel ves.

12 A. Ckay. 45. Well, that doesn't correspond either, then.
13 | Ms. OXAAL: | think it's page 12, 13 at the

14 top right.

15 | MR MACKI NNON: Yeah. That's right. At the top

16 right. Go back to 14 or so and then scroll.

17 | Q MR. BOUCHELEV: Can you tell me which page nunber

18 you have in the top right corner.

19 | A |'mat page 25 of the top right corner right now.

20| Q kay. So you're too far down. |If you can go up, go to

21 page 13 in the top right.

22 | A Ckay. |I'mat that page now.

23| Q Ckay. Just tell ne, what are you | ooking at?
24 | A I'"'mlooking at an a FRT report dated the 14th of

25 Sept enber, 2020, for the Adler B-210 shotgun.
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1] Q G ve nme one second. Yes. Septenber the 14th.
2 Ckay. So can you scroll a few pages down until
3 you get to a page that has "16" in the top right
4 corner.
5 Ckay.
6| Q And under "Model ," you should have a description of
7 this particular nodel, right?
8| A Yes. It says Adler is marked in script letters on the
9 right side of the receiver frane.
10 | Q kay. And then it says, "This is an AR style shotgun,"
11 right?
12 Yes.
13| Q kay. So let's |look at the next bullet point. It
14 says: (as read)
15 "Adl er uses a split, two-piece
16 receiver/frame in a manner simlar to an
17 AR- 15/ ML6 but which attaches in a
18 di fferent manner."
19 Ri ght ?
20 Yes.
21| Q So what this nmeans is that it utilizes a two-piece
22 recei ver design, but it doesn't attach in the sane way
23 that the two receiver parts are attached on an AR-15?
24 That's what it says.
25| Q Ckay. But you would agree with nme that just because a
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1 gun utilizes a two-piece receiver does not, in and of
2 itself, make it an AR-15 vari ant?

3 No, it would not.

4 Ckay. So, then, let's | ook at the next sentence:
5 (as read)

6 "The Adler is not attached by a front

7 hi nge pin, rather the Adler firearm has
8 a one-piece butt and trigger nmechani sm
9 housi ng and the two conmponents of the
10 recei ver actually slide apart

11 hori zontal ly. "

12 So that's different fromhow an AR-15 operates, correct?
13 A. For the standard AR-15, yes.

14 | Q Ckay: (as read)

15 "The one-piece butt and trigger

16 mechani sm housi ng are fastened to the
17 ‘upper receiver' by a through-bolt,

18 whi ch when renoved, permts the two

19 conponents of the receiver/frame to be
20 di sassenbl ed.

21 Features include: upper receiver with a
22 det achabl e carry handl e havi ng an

23 adj ustable A2 style rear sight, right
24 hand cocki ng handl e and ej ector port;
25 support tube that is nounted bel ow the
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1 barrel; synthetic ventil ated handguard;
2 nmuzzl e break; synthetic |ower receiver
3 with an integral/fixed or adjustable
4 buttstock and pistol grip; sling
5 swi vels; black finish."
6 Now, you'll agree with nme that there is nothing here to
7 say that it has the sane bolt or barrel as the AR-15,
8 right? For reasons that you have expl ai ned, that would
9 not be possi bl e?
10 No, | wouldn't expect that. Because what we're | ooking
11 at are the nodel notes for that firearmwhich is sinply
12 a description of the firearm s general characteristics.
13 kay. So wth the benefit of this report, can you
14 explain to me why the Adler B-210 is deened to be a
15 variant of the AR-15 or AR- 10 or M4 or ML6?
16 Not based on this report because this particular report
17 does not contain the informati on on which the
18 determ nati on was nmade. The FRT record is sinply a
19 description of the firearm
20 But if it did -- for exanple, if it did have the sane
21 bolt or barrel or an interchangeable receiver with a
22 gun that it is a variant of, you would expect that
23 information to be in the description, right?
24 It mght be, depending on its significance. The --
25 what |'m saying here is the entire nodel notes section
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is nerely a description. It's not -- it is not the

i nformati on on which a determ nation of classification
Is -- or was nmade for this particular firearm

Ckay. And sitting here --

| also said earlier that interchangeability of parts is
only one factor of many that influence whether a
firearmis a variant or not.

kay. And sitting here today, you cannot tell ne why
this gun was deened to be a variant of the AR-15?

No. | didn't come knowi ng we woul d be discussing this
particular firearm There are over 190,000 firearnms in
the Firearns Reference Tabl e database. | do not have
themall nmenorized, so --

Well, wth respect, sir, this firearmis specifically
addressed in M. Bader's affidavit. |It's 1 of the 10
or 11 nentioned there, and you clearly read his
affidavit because you reference it in your own

affidavit.

VR, MACKI NNON: kay. The witness has answered

the question to the best of his know edge, okay. He
doesn't have the report upon which this is based, so
he's answered your question.

MR. BOUCHELEV: And | woul d suggest to you,

M. Smth, that the reason why the Adler was deened to

be an AR variant is sinply because of its overall
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1 appear ance.
2| A I don't recall specifically the details of the
3 characteristics on which an assessnent was nade
4 regardi ng variant, but what | do recall is this: |Is
5 that the firearns were -- the firearmwas expressly not
6 a variant based on an assessnment of its characteristics
7 prior to May 1st, but with the change in scope wth the
8 regul ati on post May 1st, it was assessed as being a
9 vari ant .

10 Now, just precisely what those characteristics

11 were, | don't recall, and they're definitely not

12 present in the nodel note description, nor would I

13 expect it to be.

14 | Q Ckay. And you will agree with ne that the design of
15 the Adler B-210 did not change after May 1st? |It's
16 still the sane firearmthat it was before, correct?

17 | A Wth respect to the nodel described in this FRT record,

18 yes, so far as | know there are no nodel changes.

19 The -- bearing in mnd that Turkish manufacturer
20 shotguns like this tend to be sonewhat erratic in the
21 way they are made fromone batch to the next. So

22 the -- sonme variation is expected fromone to the next,
23 but it usually does not affect the classification.

24 | Q. And so you said that the scope of the regulation

25 changed -- I'mtrying to use your exact |anguage --
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1 after May 1st. Wat do you nean by that? When the
2 scope changed, what -- can you be nore specific.
3 Wll, in the fornmer regul ations, the ones enforced
4 prior to May 1st, 2020, variants of the ML6 were
5 restricted. And so any firearm which was consi dered a
6 variant would have to have its |lineage traced back to
7 the ML6 and only the ML6 because that was the only
8 firearmnaned in the regulations at that tine.
9 However, in the 2020 fornul ati on of the
10 regul ations, you'll note that there are four firearns
11 pl aced there: the AR-15, the AR-10, the ML6, and the
12 M4.
13 So a firearmwould be within the scope of that
14 paragraph if it were a variant of any one of the
15 i ndi vidual four firearns or a blend of the
16 characteristics of those four firearns.
17 But the ML6 and the AR-15 are nechanically identica
18 except for the fact that the M6 is a select-fire
19 firearm correct?
20 Most of themare, but there's a high degree of
21 variability in the AR 15 famly. The AR platform
22 I ncl udes a huge nunber of firearns, and so it's not
23 al ways true that the nmechanismis the sane or the
24 receiver is the sane. But | wll acknow edge that,
25 general |y speaking, the typical AR-15 is a
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sem -automati c version of an ML6.

So if sonething is not a variant of the ML6, it fol
that it is also not a variant of the AR 15, correct
| think that's a circular argunent. |[If the AR-15
variant of the ML6, then the question as to whether
it's a variant of itself is not -- | don't get the
poi nt of the questi on.

kay. Well, if Adler is not a variant of the M6,
Is also not a variant of the AR 15?

CGeneral ly, that would be true. Yes.

kay. And if it's not a variant of the ML6, it is
not a variant of the AR-10?

That's not correct. The AR-10 proceeded the M6; |
an i ndependent design. And a firearmcan be a vari
of the AR-10 and not a variant of the M6.

But other than the calibre and the select-fire
capability, the AR-10 and the ML6 are the sanme gun
nmechani cally; are they not?

No, they're not. They're quite different.

VWhat is the difference?

Just about everything. The receiver is different.
way the receiver connects can be different. There
several variations of the AR-10. The nmagazine is
different. The barrel is different. Just about

everything that's significant about the firearmis

| ows

?

S a

It

al so

t's

ant

The

are
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1 di fferent.
2 Now, let nme explain a bit further here, because |
3 under st and where you m ght be slightly confused. When
4 I'"mtal king about the AR- 10, |I'mtal king about the
5 original AR-10 as designed by the ArnmaLite Corporation
6 in 1955.
7 There were ot her AR-10s produced by the ArnaLite
8 Corporation when it resurfaced in the 1990s under a
9 conpl etely different ownership, which produced what
10 they called AR-10 rifles but were sinply AR 15 rifles
11 where the calibre was increased from.223 Rem ngton to
12 . 308 Wnchester. And those indeed are AR -- they're
13 AR-10 in nanme, but they're actually variants of the
14 AR-15. But that applies only to that particul ar
15 conpany's production, which started in the 1990s.
16 The original AR 10 has an exi stence conpletely
17 I ndependent of the M6 rifle.
18 | MR BOUCHELEV: kay. Now, it's 12:30 now, so if
19 you want to take a -- | guess we should take the half
20 an hour break now, and then we'll be back at 1:00.
21 | MR MACKI NNON: Ckay.
22 | (Proceedings ended at 10:30 a.m M)
23
24 (Proceedings to recomence at 11:00 a.m M)
25
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1| (Proceedings recomenced at 11:01 a.m M)
2| MJRRAY SM TH, previously affirmed, questioned by
3 M . Bouchel ev:
4| Q MR. BOUCHELEV: Goi ng back to ny questions about
5 the Adler B-210. Do you agree with ne, M. Smth, that
6 it does not have the sane nagazi ne as the AR 10, AR-15,
7 M4, or MLG?
8| A As | said earlier, I'"'ma bit fuzzy on the details
9 because it's been sone tinme since | | ooked at those
10 particul ar shotgun designs; however, logically, they
11 woul d be different because of the difference in calibre
12 bet ween the Adler and the original AR 10.
13| Q The Adler is a 12-gauge shotgun, right?
14 Correct.
15 And you could not use a 12-gauge shotgun nmagazine in a
16 AR- 10 or AR-157
17 | A The magazine itself could potentially fit, but it
18 woul dn't function because the interior dinensions of a
19 magazi ne for 12 gauge is going to be different than one
20 for a .308 Wnchester.
21| Q Okay. Now, what | would like you to do is | would like
22 you to -- we're still at the sanme docunent we were
23 | ooki ng at before, the affidavit and report of
24 M. Bader. If you can |look at -- if you're in the sane
25 PDF file that we were | ooking at before --
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1 Yes.
2 -- can you please go to page 33 of that report, of that
3 docunent. And it should say "page 4" in the top right
4 corner.
5 Yes, | have that one.
6 kay. Now, do you see towards the bottom of the page
7 there is sone discussion about the Al pharnms 15SA?
8 Yes. | see it's paragraph -- or subparagraph B,
9 Al phar ns?
10 Right. And are you famliar with that firearnf
11 Again, in general. | haven't |ooked at the details of
12 that shotgun for sonme tine, but I'magenerally famliar
13 with it.
14 Ckay. And you agree that this is a sem -autonatic
15 shotgun that was classified as non-restricted prior to
16 May 1st, 20207
17 Yes. It's essentially the sane story as the Adler.
18 kay. And then the classification changed at sone
19 point after May 1st to -- and it is nowlisted as a
20 vari ant of the ML6, AR-10, AR-15, and M4, correct?
21 That's correct.
22 Ckay. And I'mnow going to take you to a appendix 1,
23 whi ch provides sone information about the -- well,
24 which is the FRT report in connection with that
25 firearm
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1 So appendix 2 is starting at page 47 of the PDF
2 docunent .
3| MR MACKI NNON: Page 17, top right.
4 Page 17.
5 MR. BOUCHELEV: It would have "page 18" in the top
6 right.
7 Ckay, | have that page.
8 kay. And then it states that, you know -- do you see
9 the section the description under "Model"?
10 That's, | think, on the next page, but I'm..
11 It may be, yes. Yes, it's on -- yeah. |It's on the
12 page that shoul d have nunber 20 on the top right.
13 Yes, |'ve got that now.
14 Ckay. Now, do you agree with ne that the description
15 provi des the, you know -- | should say this section
16 provi des a description of the various characteristics
17 of this firearnf
18 Under "Model" it provides a general description of the
19 firearm yes.
20 kay. And you'll note that it says it's an AR style
21 shot gun, right?
22 Yes, it says that.
23 So it doesn't specifically say if it's a variant of the
24 AR-10 or AR 15 or M4 or ML6. It just says that it's an
25 AR styl e shot gun?
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1 A. In that particular section of the FRT report, no, it
2 does not.
3| Q Does it say that -- is there any information anywhere
4 else in this FRT report that gives us, you know, a
5 clearer picture of which firearmit's a variant of?
6 No. The details -- sonehow | lost that. Sorry.
71 Q Yeah. So you are |ooking at page 20 in the top right
8 corner? Page 49 of the PDF file.
9| A Yeah. | was trying to scroll down to see what it said
10 further down in the report, but | don't...
11| Q That's okay. You can do that if you would like. |I'm
12 just -- | don't see that information anywhere el se, but
13 maybe |'"'mmssing it. | don't know
14 | MR MACKI NNON: Can you zoomit? Can you read it?
15 A. It's very, very fine print, but I can read it. | think
16 | can answer the question based on what | see here.
17 Now, the rationale for why this shotgun was
18 determ ned to be a variant is not contained within the
19 FRT report that is part of M. Bader's affidavit.
20| Q MR. BOUCHELEV: Do you know what that rationale
21 was ?
22 | A It was essentially the same as the Adler. The shotgun
23 has a blend of AR-15 and AR-10 characteristics. It
24 didn't have enough AR-15 character to be considered a
25 variant prior to the May 1st regul ati ons but was
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clearly a nmenber of the AR platformfamly. And post
May 1st, because of the broadening of the scope of the
regul ations, it fit within paragraph 87 and becane
prohi bited as a result.

Ckay. And how do you know this? |Is it based on
menory, Or are you just guessing?

No. | remenber dealing with the -- with these
shotguns, in general. First of all to determ ne that
they were not variants under the old regul ati ons
because we had a nunber of Turkish made shot guns; sone
of which were listed in the Firearns Reference Table as
bei ng variants, and sone of them were not.

W had a -- we had a project to review all of the
Tur ki sh shotgun cl assifications prior to May 1st of
2020, a year or so before, perhaps maybe | onger, in
order to be very firm about our reasons for
der egul ati ng.

And, in fact, there were a nunber of these
shot guns that because we viewed them as being nore
AR-10 than AR- 15, they were actually renoved from bei ng
consi dered a variant and went fromrestricted to
non-restricted.

So the |l egwork on these shotguns had been done
several years previous to the change in regul ations

determning that they were not sufficiently AR 15 in
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1 design to be considered an AR-15 variant. And the main
2 reason for that is they were -- it could not be
3 di sti ngui shed accurately whether they were variants of
4 the AR-15 or variants of the AR-10.

5 Post May 1st, with the expanded scope of the

6 regulations, it didn't nmatter that the firearns were a
7 bl end of the AR-15 or the AR-10 because both of those

8 firearnms were in the regulations, and as a result, the
9 cl assification changed.

10 Q kay. Now, | want to focus on this particular firearm
11 not the Turkish shotguns in general. So we're talking
12 about Al pharns 15SA. \What characteristics of AR-10 or
13 AR- 15 does it possess?

14 | A | do not have the inspection reports or -- that deal

15 with these firearns with ne, and I sinply cannot recall
16 all of the details that led to the determ nati on.

17 | Q Were there additional inspection reports produced after
18 May 1st, 20207

19 | A Well, there woul d have been an anal ysis before these

20 firearms were considered to be variants of the firearns
21 i n paragraph 87. Wether that took the form of an
22 actual inspection or was sinply an analysis of materi al
23 that we had on hand, | don't know. | don't recall.

24 | Q. And when you say analysis, was it a witten anal ysis?
25 | A Was it a what anal ysis?
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1 Q Was it a witten analysis? Was it, like, a report or a
2 meno of sone ki nd?
3| A It's possible. | don't -- | don't specifically recal
4 any nmenos post May 1st on these shotguns. There may
5 have been a nenorandum or a note to file produced prior
6 to May 1st, you know, a year or so before May 1st, when
7 we | ooked at these shotguns and determ ned that they
8 were not variants of the AR-15. So the --
9| Q I"'monly interested in after May 1st, after it was

10 determ ned that they are variants of the AR -- other AR
11 firearms. Were there any nenos or reports produced

12 after May 1st?

13 | A There were none that | authored; however, | don't know
14 whet her there were any that ny staff had produced and
15 are on file. | sinply just don't know the answer to

16 t hat questi on.

17 | MR BOUCHELEV: W1l you agree to check and

18 provide ne with these reports, if you have them

19 | MR MACKI NNON: No. This is a cross-exam nation;
20 not an undertaki ng under an exami nation for discovery.
21 MR. BOUCHELEV: Wll, | think it's not an

22 exam nation for discovery doesn't nean that | can't ask
23 for an undert aki ng.

24 | MR MACKI NNON: Well, you can ask, and |I'mjust

25 gi vi ng you our answer.

amicusreporting.com
403.266.1744



Canadian Coalition for Firearm Rights et al v. Attorney General

Murray Smith - Continued on 10/30/2020 276
1| MR BOUCHELEV: kay. So | take it that your
2 refusal is because you do not want the Court to see the
3 reasons why these particular firearns were deened
4 prohibited firearns after May 1st? |Is that correct?
5| MR MACKI NNON: No. As | have nentioned in the
6 previous cross-exam nation in answer to the simlar
7 guestions, it's not a proper question, undertaking to
8 requi re production; besides which, this is not a
9 production for discovery notion. This is an
10 i njunction. And we're actually --
11 | MR BOUCHELEV: Counsel, you don't have to repeat
12 the sane point twce. | --
13 | MR MACKI NNON: Can | finish?
14 | ( CROSS- TALKI NG
15 | MR MACKI NNON: Can | finish? This is an
16 I njunction of prelimnary notion. The questions that
17 you're going into now are really not relevant to this
18 I njunction, but we've let you go. And he'll not be
19 produci ng docunents in response to a request for an
20 undertaking. 'l put it that way.
21 UNDERTAKI NG NO. 4 - To provide any
22 addi ti onal inspection reports that were
23 produced after May 1st, 2020 - REFUSED
24 | Q. VR. BOUCHELEV: And, M. Smth, does the Al pharns
25 15SA have the sanme receiver as any of the AR firearns?
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1 Not that | recall. | believe, no.
2 Ckay. What about the barrel? Does it have the sane
3 barrel as any of the AR firearns?
4 It may have the sane barrel as other Turkish shotguns.
5 There's a significant exchange --
6 Sorry. | just want to be clear that I'mtal king about
7 AR-10, AR-15, M4, and ML6. [|'mnot tal king about the
8 ot her Turki sh guns.
9 You're tal king about -- let nme clarify, then. You're
10 tal ki ng about the original 1955 AR-10 and the 1957
11 AR- 157
12 No. |I'mtal king about the AR- 10, AR- 15, M4, and ML6
13 firearns that are nanmed variants in the regulation.
14 I don't know which other Turkish shotguns are nanmed in
15 the regulations fromnenory. Wat |I'mstating to you
16 is there is a possibility that there are a nunber of
17 Tur ki sh shotguns, including the two that are of
18 interest to you, that are variants of firearns naned in
19 par agr aph 87, whether they're naned or otherw se,
20 and -- which may share sonme conponents between them
21 i ncl uding the barrel.
22 Well, | would suggest to you that there are no Turkish
23 shot guns nanmed in the regul ation.
24 That m ght be true. | haven't gone through the detai
25 anal ysis to determ ne that.
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1] Q Ckay. But you would agree with ne that it does not
2 have the sane barrel as any AR 10, AR- 15, M4, or M6
3 rifle?
4| A No. | just explained earlier that of the firearns that
5 are either naned or variants of the firearns nentioned
6 I n paragraph 87, that there are a nunber of Turkish
7 shot guns included within the scope --
8| Q Sorry. | don't nean to cut you off, but you are not
9 answering my question. M question is very sinple and
10 very narrow. Do you agree with ne that the Al pharns
11 15SA does not share a barrel with any AR-10, AR-15, M,
12 or ML6 rifle?
13| A Il wll agree with you to the extent that the shotgun
14 does not share a barrel with the original 1955 AR-10,
15 the original 1957 AR- 15, the original 1962 ML6, or the
16 original 1994 M.
17 | Q And, in fact, it's broader than that. It doesn't share
18 a barrel with any AR-10, AR 15 M4, or ML6 rifle because
19 a shotgun barrel, by definition, is not arifle barrel?
20 | A Yes. The answer to that question is self-evident. |If
21 you are asking ne if a shotgun barrel is the sane as a
22 rifle, then | can give you a very general answer: No.
23| Q kay. And you wll agree with nme that the magazine
24 used by Al pharns 15SA is not shared with any other
25 AR-10, AR-15, M4, or M6 rifle?
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1| A Sane as before. The nmgazine for the shotgun will not
2 be the sane as the original 1955, 1957, 1962, or 1994
3 firearns.
4| Q kay. \What about rifles that are nade at a | ater date?

5| A Wll, the AR platformfamly of firearns, which are the

6 ones nmade at a |later date, conprises a huge nunber of
7 firearms. There are --

8| Q ["monly --

9| A -- hundreds --

10 Q -- interested in rifles, though.

11| A Wll, as | said earlier, if you are asking ne to say
12 that a shotgun barrel can't be used in arifle, I would
13 agree with you that shotgun barrels and rifle barrels
14 are different things.

15| Q " mtal king about nmgazi nes; not about barrels.

16 | A I"msorry. Sorry, | got off target there.

17 Yes. Wien it cones to magazines, if you are

18 tal king a 12-gauge nmagazine, as is the case for your
19 shotgun, it's unlikely it would be used for any rifle
20 calibre firearm

21| Q Okay. Not just unlikely, but as you said before, it

22 sinply woul dn't function?

23 | A Well, there are rifle calibers in 12 gauge. |'m not

24 aware of any of them being used in the AR platform

25 famly, but that's not to say that someone didn't think
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1 of a way to do it.
2 And you woul d degree with ne that the Al pharns 15SA
3 does not share its bolt with any AR 10, AR 15, M4, or
4 ML6?
5 It depends on whether you're tal king about those four
6 specific firearns in their original design or whether
7 you're tal king about the entire famly.
8 Wll, I'"mtal king about rifles, specifically.
9 It's unlikely that a shotgun bolt would be the sane
10 bolt as used in arifle.
11 In fact, you're not aware of any AR-10, AR-15, M4, or
12 ML6 rifle that woul d use a shotgun bolt?
13 No, |I'm not aware of any offhand. No.
14 And you're not aware of any rifle that would use a
15 shotgun bolt, correct?
16 Broadl y speaki ng, shotgun bolts are |larger than what is
17 required for nost rifle calibers. So, in general, no,
18 a shotgun bolt would not be used in a rifle.
19 kay. So can you look at the pictures that are
20 contained in the FRT report. So the first picture is
21 on page 52.
22 So |'ve got page 21 here for the -- with a left-side
23 view of the firearm |Is that what you're referring to?
24 Yeah. So page 21 in the top-right corner, correct?
25 Page two-one.
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1] Q Two-one. COkay. So let's go down to page 24.
2| A Ckay. So that page 24 shows the Al pharns shotgun, a
3 right-side view close up on the receiver area.
4| Q Ckay. And you'll see -- do you see the bolt and the
5 char gi ng handl e?
6 Yes.
71 Q And the charging handle is on the right-hand side,
8 right?
9 Yes.
10 Q And that's quite different fromhow an AR 10, AR-15,
11 M4, ML6 bolt operates, correct? In the charging
12 handl e, | shoul d say.
13| A Most AR-15s have a charging handle at the rear;
14 however, there are side chargi ng AR 15s.
15| Q But that's not the original AR-15 design?
16 | A The -- it depends on what you nean by what is the
17 original AR-15. |If you're referring to the 1957
18 version, then this would be different fromthat.
19 | Q kay. So which AR-15 has a side charging handl e?
20 | know they exist. | don't recall a nodel offhand.
21| Q And what about the AR-10? Does it have a side charging
22 handl e?
23 | A | believe sonme of the earlier versions had a side
24 chargi ng handle, but | just -- | don't specifically
25 recall which version, so | can't answer your question
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1 concl usi vel y today.
2 So would it be correct to say that sitting here today
3 you cannot tell nme why this particular firearm has been
4 deened to be -- | should be nore specific -- which
5 particular features of this firearmnmake it an AR 10 or
6 AR- 15 variant?
7 | don't have those details with ne. Al | have with ne
8 today is ny affidavit, which doesn't touch the area
9 that you are posing questions on. And | do not recal
10 fromnmenory precisely all of information on which the
11 classification determ nation is based.
12 What | can tell you is that it would have been
13 based on all of the available information for that
14 particul ar shotgun and not just whether certain parts
15 wer e i nterchangeabl e or not.
16 But you cannot tell ne what that information was?
17 ["'mtelling you -- yes. I'mtelling you that | can't
18 tell you today because | don't recall the details from
19 menory.
20 Okay. Now, | would like to take you to appendi x 9 of
21 this report. 1'Il give you the page reference nunber
22 I n a second.
23 So that's page 114 of the PDF file.
24 857
25 | MR MACKI NNON: Page 85, top right.
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1 Ckay.
2 MR. BOUCHELEV: Yes. 85 on the top right-hand
3 cor ner.
4 Right. So that is another FRT record. This one for
5 Derya Arns MK12
6 kay.
7 And its print date is 14th of Septenber this year.
8 kay. So you will agree with ne that this is a
9 sem -autonmati c shotgun which was classified as
10 non-restricted prior to May 1st, 20207
11 That's ny recollection.
12 Ckay. And at sone point after May 1st, this particul ar
13 firearm becane classified as a prohibited firearm
14 ri ght?
15 No. That would be inaccurate. |If the firearm changed
16 classification, and | believe it did, it would have
17 changed cl assification on May 1st by the action of the
18 regul ati ons.
19 kay. Well, let nme just rephrase ny question, then.
20 At sone point after May 1lst, the FRT entry was updated
21 to change its description fromnon-restricted to
22 prohi bi t ed?
23 | believe this was one of the firearns that was posted
24 after May 1st, | but | would have to check to be
25 certain.
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1] Q kay. So thisis -- | mean, | guess it's -- | have to
2 ask you the sane question | asked you before. Well,

3 first of all, can you explain why this firearm

4 becane -- why the description of the | egal status of

5 the firearmchanged after May 1st?

6| A Yes. There's -- it's the sanme answer as before.

7 There's a common thread between the Turkish shot guns

8 whi ch were affected by the regul ati ons.

9 Broadl y speaking, they were a blend of AR-10,

10 AR-15 characteristics; not enough AR 15 character to be
11 considered a variant of the AR 15 prior to May 1st,

12 2020, and as a result, their classification was

13 typically non-restricted because they had a | ong enough
14 barrel 1|ength.

15 However, after May 1st, because of their AR-10 and
16 AR-15 characteristics, and | don't recall specifically
17 all of them these firearns fit within paragraph 87 as
18 prohibited firearms. And the Al pha firearns like -- or
19 pardon me. The Derya -- the Derya shotgun |like the

20 others, | didn't bring the details with ne. | didn't
21 anticipate receiving such detail ed questions on these
22 particular firearns today.

23| Q And can you tell nme why the Derya MK12 -- what

24 characteristics the Derya MK12 possesses that nmake it a
25 variant of the AR famly of firearns.
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1 A. As | said earlier, there's a blend of AR-10 and AR-15
2 characteristics shotgun, but | do not have a specific
3 list of details with nme today. | cannot answer your
4 guestion in exact detail --
5| Q kay.

6 -- from nmenory.

7 Now, can you | ook at page 117 of the PDF file, which
8 shoul d say page 88 in the top right corner.

9| A Ckay. | have that page.

10 | Q kay. Do you see the description under "Model"?

11 A. Yes, | do.

12 | Q Ckay. Can you review that and tell ne if it hel ps you
13 answer the question that | have just asked you
14 previ ously about the characteristics making this
15 firearman AR variant?

16 | A I"mreading the section now It's rather difficult to
17 read because it's such tiny font.

18 | Q Well, there's nothing that | can do on ny end, but you
19 may be able to zoomin too make it |arger.

20 | A No. |I'm zoom ng now, but it nmeans the paragraph is
21 only half on the page at the time. | have to scroll
22 between the two sides, so it wll take a ni nute.
23| Q kay.

24 | A So the description of the Derya shotgun in the nodel
25 section does as it usually does: G ves a general
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description of the firearm It speaks to its -- to
sone of its characteristics, but it's not a detail ed
anal ysis on the characteristics that woul d be

consi dered for variant status.

Ckay. And who prepared this description? Was it you?
No. That would be one of the SFSS staff menbers who
did that.

Doing it under your supervision?

At the tinme, yes.

kay. And, now, | see that there are a | ot of
references to simlarity with the AR-15, but | don't
see any references to any simlarity wth the AR-10.
You woul d agree with ne the AR-10 is not nentioned

her e?

In that description, yes.

kay. And you will agree with me that this particular
firearm does not have the sane receiver as any AR-10,
AR- 15, M4, or ML6 firearnf

As | said earlier, it does not have the sane receiver
as any of the original firearns of those types.

kay. Does it have the sanme receiver as any
non-original firearmof that type?

Well, as | said before, the Turkish shotgun industry
reuses parts and conponents between brands of shotguns

consi derably. And so there may be other shotguns
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1 simlar to the Derya which fall within the anbit of

2 paragraph 87 and whi ch have parts that are

3 I nt erchangeabl e to the Derya M12.

4 Well, | don't think you're quite answering ny question,

5 though. So let nme put it this way: Are you aware of

6 any shotgun, Turkish or otherw se, that has the sane

7 receiver as the original AR 10, AR 15, M4, or MLG?

8 No. The receivers would be -- would logically be

9 di fferent because they're shotgun receivers.

10 kay. So then | think what that nmeans is that this

11 particul ar firearm does not have the sane receiver as
12 any M4, ML6, AR-10, or AR-15?

13 I''m again, presumng you're referring to the origina
14 firearns of those nodel designations?

15 Well, we have already established that no shotgun has
16 the sanme receiver as the original, so I'mnot quite

17 sure why we need to nmake the distinction.

18 The reason | need to nmake the distinction is because
19 the AR platformfam |y of firearns consists of

20 t housands and t housands of nodels, sone of which are
21 very simlar to the original designs, and sonme of which
22 are quite different.

23 So -- and on top of that, there are a nunber of

24 Tur ki sh made shot guns, which are al so variants of

25 the -- of that famly of firearns, and | cannot say

amicusreporting.com
403.266.1744



Canadian Coalition for Firearm Rights et al v. Attorney General

Murray Smith - Continued on 10/30/2020 288

1 with certainty today, with the information | have at

2 hand, whether any of those Turkish shotguns have common

3 conmponent s.

4 vell --

5 M --

6 But hold on a second. But you said sonething

7 Interesting. You said that, you know, there's the

8 original AR-15s and then -- they are very different

9 fromthe original. The ones that are very different,
10 they are not AR 15s at all, are they?

11 They can be. Wat | nmeant when | referred to that was
12 that -- when | was tal king about the AR-15 -- or rather
13 the AR platformfamly, which as | said, consists of

14 t housands of nodels of firearns, nmade by hundreds of

15 manuf acturers, supplied by thousands of third-party

16 parts suppliers. The range of designs are huge, yet

17 they're all part of the AR platformfamly, nost of

18 whi ch woul d be variants of one of those four original
19 firearns.

20 Ckay.

21 In addition to that, there are Turkish shotguns ot her
22 than the three that you have nentioned, which would

23 fall into the variant category for paragraph 87, and

24 because of the way the Turkish shotgun industry works,
25 with a high degree of interchangeability between parts
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1 and conponents within that industry, it's entirely
2 possi bl e that sone other variant of a firearmnaned in
3 par agraph 87 woul d have sone exchangeability or
4 capability wth conponents of the three shotguns you
5 referred --

6| Q Right. But --
70 A -- but | sinply don't have that detailed information
8 avai | abl e here today.

9| Q But the reason why the Turkish shotguns were deened

10 variants of the AR famly by you has nothing to do with
11 their receivers. That's not why they're considered to
12 be variants, correct?

13| A First of all, SFSS does not deem anything. That's a

14 | egi sl ati ve power. SFSS does not do that.

15 Secondly, as | have said earlier, the

16 determ nation as to whether any firearmis a variant or
17 not is based on all of the information avail able; not
18 just whether it has a common receiver or any other

19 exchangeabl e or interoperable parts.

20 Q And | do understand that, but | just want to nake it

21 clear that the reason why the Turkish shotguns are
22 variants, in your view, has nothing to do with their
23 receivers, correct?

24 | A No, | would disagree with that. The receiver of a
25 variant firearmcan be different but still a variant.
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1 So -- and, for exanple -- | gave you an exanple earlier
2 of the 1990s era AR-10s nmade by the resurrected
3 ArmaLite Corporation. The -- they were designed,

4 manuf actured, and offered for sale as AR-15 variants

5 even though the firearm had been altered to be

6 chanbered for .308 Wnchester rather than .223

7 Rem ngton, and that involves a change to the receiver.
8 The magazine well has to be longer. The receiver ring
9 has to be bigger. There's a nunber of differences

10 there. So these firearns are still variants of the

11 AR-15 even though the receiver is not the sanme as the
12 AR- 15.

13 So as a principle, a variant does not have to have
14 t he exact sane receiver as the original, and in nost

15 cases -- well, | nmean, in many cases they do not.

16 And is there a degree of difference that is necessary
17 for sonmething to be different than after it's no | onger
18 a variant? |'mtal king about --

19 I --

20 -- receivers specifically.

21 As | said earlier, the determ nati on of whether a

22 firearmis a variant or not does not depend on the

23 single matter of whether a firearmhas a receiver which
24 Is the same or different. That's not the basis on

25 whi ch --
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1] Q No, no. | don't think -- that's not ny question. You
2 wer e tal ki ng about whether one receiver is a variant of
3 anot her receiver. So we're just talking about
4 recei vers, specifically, okay.

5 So is there a degree of difference, a specific

6 degree of difference that is required for one receiver
7 to no longer be a variant of another receiver?

8| A No. There's no specific anount of change. [|'m not

9 sure how you woul d neasure anmount of change, even if it
10 were. As | said earlier, the simlarities of the

11 receiver is but one factor that's considered in

12 determ ning whether a firearmis a variant of another
13 firearm

14 The decision as nmade by -- or | nean the

15 determ nation as made by SFSS is based on the totality
16 of information avail able; not individual single

17 factors.

18 | Q And | think we (indiscernible) fromthe receivers. |I'm
19 not sure if |I've asked you about the barrel and the

20 bolt, but you would degree with ne that the barrel and
21 bolt of this shotgun does not -- of the Derya MK12 is
22 not shared with any AR-10, AR-15, M4, or M6 in the

23 regul ati ons?

24 | A Correct. The barrel of the Derya shotgun is not the
25 same as any barrel used in any of the original AR-10,
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1 AR- 15, ML6 or M4 firearns.
2 And the sane goes for the bolt and the namgazine, right?
3 Yes, that's correct.
4 Ckay. So just so we're clear, because | think, you
5 know, this is an inportant point, you referred to the
6 original design of the AR 10, AR 15, M4, and ML6.
7 The firearnms -- |I'mnot sure what the right
8 termnology is. The group that is specifically nanmed
9 in the regulation as M4, AR 15, M6, AR-10, is that a
10 reference to their original designs? Is that what the
11 regul ation refers to in your understandi ng?
12 Yes, it does.
13 So just to be clear, if you can give ne one second. Do
14 you have a copy of the regul ati on handy?
15 It's not in front of nme right now, but | imagine we
16 could get one fairly quickly.
17 kay. Well, it's probably easier if |I share a screen
18 with you, so just give ne one second.
19 Now, |'m show ng you section 87 of the regul ation,
20 and there's a reference there to the firearnms of the
21 desi gns commonly known as the ML6, AR 10 and AR-15
22 rifles and the M4 carbine. So that reference in
23 section 87 is to their original designs, right?
24 Yeah. The screen share has not cone through. | can
25 see you but not the docunent.
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1 Ch, that's very odd.
2 | think -- do | have to do anything? | don't think so.
3| Q Well, let ne try sharing it with you again. You shoul d
4 be able to see it. Do you see it now?
5| A VWat | see is a...
6 | MR MACKI NNON: Here, can | help you?
71 A Yeah. | don't see what you're --
8 | MR BOUCHELEV: | mean, another option, Counsel,
9 it for you to just pull up a copy of the regulation on
10 your conputer and go to section 87.
11 | MR MACKI NNON: Right. But there seens to be
12 sonet hing wong with --
13 | Ms. BOND: M. Bouchelev, this is Jennifer
14 Bond. Right now we're seeing your desktop. | think
15 when you share your screen, you have to share the --
16 there wll be an option to naybe share the internet tab
17 instead. | think that m ght be the issue.
18 | MR BOUCHELEV: That's what |'ve been trying to
19 do. | nean --
20 | Ms. BOND: ["mjust trying to troubl eshoot.
21 I''mnot sure exactly what the issue is.
22 | MR BOUCHELEV: Hold on a second. I'Ill try to
23 nove it to a different screen. Maybe that wll fix it.
24 | MR, MACKI NNON: Oh, that's better. So that was
25 your screen, not his. So that was why.
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1 MR. BOUCHELEV: Wll, | don't know if you can nake
2 t hat assunpti on.
3| MR MACKI NNON: Well, no, no. Because you were
4 showing it to all of us. | |ooked at his screen and
5 the other -- yeah. You were show ng sonething from
6 your own Screen.
7| M. OXAAL: What we were seeing was your
8 desktop, as Ms. Bond indicated; not the docunent.
9| Q MR. BOUCHELEV: kay. Do you see section 87 now?

10 | A. Yes, it's cone through now.

11| Q Ckay. Excellent. So the firearns of the design

12 commonly known as ML6, AR-10, AR-15 rifles, and the M4

13 carbi ne; do you see that?

14 A. Yes.

15| Q Ckay. So in your understandi ng, section 87, when it

16 lists these four firearns, it refers to the original

17 designs fromthe 1950s and 60s?

18 | A That' s ny under st andi ng.

19 | Q Okay. Al right. So all of the firearns listed in

20 subpar agraphs starting with (a) and going all the way
21 down hundreds of entries here, they are all, in your
22 under standi ng, variants of the original design of the
23 AR- 10, AR-15, M4, or ML6?

24 | A Well, the content of those requl ati ons was determ ned
25 by the Governor in Council.

amicusreporting.com

403.266.1744



Canadian Coalition for Firearm Rights et al v. Attorney General

Murray Smith - Continued on 10/30/2020 295
1] Q Okay. But |I'm asking for your understanding.
2 They all | ook like variants to ne.
3| Q No, no. But -- so section 87 has a nunber of
4 subpar agraphs, right? Starting with (a)?
5 Yes, it does.
6| Q kay. And all of these subparagraphs refer to
7 i ndi vidual firearns, right?
8| A They refer to individual makes and nodels, which may
9 actually represent nore than one firearm
10| Q Ckay.
11 If you factor in calibers and barrel |engths.
12 But all of these individual nmakes and nodels are
13 variants of the original M4, ML6, AR 10, and AR- 15,
14 ri ght?
15 | A Well, those firearns were put there by the Governor in
16 Council, so they are naned as variants, and | accept
17 them as that.
18 | Q Ckay. But is it your understanding that they are
19 variants of the original design?
20 | A They certainly appear to be, but the rationale for
21 determ ni ng what went into the named variant list lies
22 wth the Governor in Council, and | don't know what
23 that iIs.
24 | Q Ckay. But you don't have any information to suggest
25 that they -- okay. Anyways, | think you' ve answered ny
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1 guesti on.
2 | take it it is your understanding that they are
3 all variants of these four?
4| A It certainly appears to be to ne.
5| MR BOUCHELEV: kay. Well, Counsel, | have to
6 take a break now. As you know | have a case conference
7 in another matter starting at 2:00. So what | propose
8 we do, and |I'mnot sure how | ong ny case conference
9 will be. It could be up to an hour, but | suggest we
10 take until 2:30 and then we check back, and if |I'm not
11 back by 2:30, then we'll reconvene at quarter to 3,
12 okay?
13 | MR MACKI NNON: Al right. How far along are you
14 now?
15| MR BOUCHELEV: ["'mnot sure. |'Il have to check
16 my notes, so we can tal k about that when |I cone back.
17 | MR MACKI NNON: Ckay.

18 | (Proceedings ended at 11:49 a.m M)

19

20 (Proceedings to reconmence at 12: 30 p. m M)

21

22

23

24

25
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(Proceedi ngs recomenced at 12:42 p.m M)
MURRAY SM TH, previously affirnmed, questioned by

M . Bouchel ev:

Q M. Smth, what | wll dois -- let's go back to the
report of M. Bader that we were | ooking at before.

kay. I'mgoing to ask you at page 125 of the PDF

file, which is page 96 in the top right corner.
kay.

Just let ne know when you're there.

A kay, I'mthere now. |It's referring to a Derya Arns

VROO shotgun, FRT record?
Q Yeah, that's correct.

Now, are you famliar with this firearnf

A Not particularly. | don't recall this particular
nodel .
Q kay. Is it one of the Turkish shotguns that you were

| ooki ng at?

A It is a Turkish shotgun. | don't specifically recall

this one, but...

Q kay. Now, do you agree that this is a shotgun that

was classified as non-restricted prior to May 1st,
2020, and is currently denoted in the FRT as a

prohi bited firearnf

A Well, it's currently denoted as a prohibited firearmin

the -- currently because the FRT record says so.
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1 don't specifically recall this firearmand what it was
2 prior to May 1st if, indeed, it was ever actually
3 recorded in the FRT. | just don't recall
4 | MR BOUCHELEV: Ckay. And is there any way that
5 you coul d check?
6 | MR MACKI NNON: He's answering fromwhat he has in
7 front of himand his nenory, so he's not going back and
8 com ng back.
9| Q MR. BOUCHELEV: Okay. But do you have the
10 capability to do that? Do you have the capability to
11 check what its classification was or what the FRT note
12 was prior to May 1st?
13 | A I would have to check with the SFSS office, and at this
14 | ate day on Friday, | don't know if anyone's going to
15 be in the office because of the depopul ation of the
16 office due to the COVID 19 practi ces.
17 | Q Well, M. Bader states in his affidavit that this
18 firearmwas a non-restricted firearmprior to May 1st.
19 Do you have any reason to disagree with hinf
20 | A Well, | could assune that for the purposes of your
21 questions, if you Ilike.
22 | Q Ckay. But you don't have any information to suggest
23 that it was prohibited or restricted, right?
24 | A No. As | said before, |I just don't recall this
25 particular nodel. This does not cone to m nd.
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1] Q kay. And can you tell nme why it is currently
2 described as a prohibited firearmin the FRT?
3| A Wel |, according to the record that's here, it's
4 prohi bited because it's a variant of a firearm
5 that's -- that is regul ated by paragraph 87.
6| Q And do we know which particular firearns it's a variant
7 of ?
8| A The record does not indicate that, and | just don't
9 remenber.
10 | Q kay. Now, do you agree with nme that this firearm does
11 not have the sane receiver as the firearns in
12 section 87 of the regulation?
13| A As | said, | do not recall the shotgun. | don't have
14 the specifics nenorized, so | don't know with certainty
15 whet her it has the sane receiver as any other firearm
16 or not.
17 | Q But being a shotgun, it couldn't have the sane receiver
18 as the original M4, ML6, AR 10, and AR-15, correct?
19 | A Correct. Unlikely.
20| Q kay. And it wouldn't have the sane bolt, correct?
21 | A It would be unlikely.
22 | Q I woul d say inpossible.
23 | A Well, again, | just don't recall the specifics of this
24 particular firearm so | don't know what --
25| Q Well, but you can look at the FRT report. | think it
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gi ves you the specifics. It says that it's a 12-gauge

shotgun, sem -automatic. | nean, what other specif
do you need?

Right. So based on that, I'mquite willing to agre
that it's unlikely that the receiver or the bolt or
barrel are of this shotgun, the Derya Arns VRI0, is
going to be exactly the same as any one of the four
original firearns nanmed in paragraph 87.

So that was the receiver, the bolt, the barrel, the
magazi ne. You agree that none of that is going to
the same as the original firearns in paragraph 87?
Based on what | see in the FRT record here, | would
it's highly unlikely.

But you say "highly unlikely," but why do you say
unli kely as opposed to just sinply admtting that i
i npossible for that to be the sane?

Because | don't recall the details of the firearm
just don't renenber what it is. But based on the d
that's there, it's -- it is, in all likelihood, a
different design than any of the original four fire
in terns of the bolt and barrel and nagazi ne and
receiver.

If you | ook at page 127 of the PDF, which would say

“page 98" in the top right corner, do you see that

there is sone descriptions under "Model"?

I CS

e

t he

be

say

t's

at a

ar ns
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1 It's says, "VRO0 nmay or may not be nmarked on the
2 firearm" Do you see that?

3 Yes, | see all that.

4 Ckay. So do these descriptions hel p you understand why
5 this firearmis now described as a variant in the FRT?
6 It helps a bit in the sense that the nodel description
7 descri bes the shotgun as an AR style shotgun, which

8 suggests it mght be a variant. But in ternms of the

9 preci se details as for why that assessnent was made in
10 that fashion, | just -- | don't recall. | didn't

11 review all of these firearns to cone prepared to

12 di scuss themin this |level of detail today.

13 Ckay. And you will agree that, you know, although it
14 describes it as an AR style shotgun, just because it's
15 AR style doesn't necessarily neans that it's a variant,
16 ri ght?

17 The determination as to whether this shotgun was a

18 variant or not is not based on what's witten in the
19 FRT record, as you have shown ne today.

20 The information is collected. Al of the

21 information is revi ewed, and an assessnent i s nmade as
22 to whether a firearmcan be a variant or not, and then
23 the FRT record is produced, including this description
24 of the nodel.

25 So you're putting the cart before the horse. The
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1 determ nation is not based on the FRT record; the
2 reverse is true. The FRT record is based on the
3 anal ysi s and determ nati on.
4 Ckay. So if | were a gun owner who wanted to | ook at
5 all of this information that was reviewed to nmake the
6 determ nation that this is an AR variant, where would |
7 go to get that information?
8 You could |l ook up the shotgun in the public version of
9 the FRT, and it would tell the owner that it was
10 prohibited as a result of being a variant.
11 No, no. But that's not ny question. As an owner,
12 want to see what criteria the RCMP considered in
13 deciding that this is an AR variant. Were would | go
14 to get that information?
15 That information is not published.
16 kay.
17 It is available, | believe, via the Access to
18 I nf ormati on protocol.
19 kay. So other than the -- so you believe it is
20 avai |l abl e, but you are not sure if it's available via
21 the Freedom of Information request, right?
22 That's -- we have released simlar information in the
23 past in response to a tip request, so in all |ikelihood
24 it is.
25 The reason | have to be sonmewhat cautious is
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because sonetinmes the information is proprietary to a

particul ar deal er or manufacturer, and under the rules

of ATIP, we have to protect third-party information.
But apart fromthat, the inspection reports and

the FRT records are all avail able, the ATIP process, if

sonmeone wanted to | ook at them and chal |l enge t hem

And the inspection reports are not available in the

public version of the FRT, correct?

We do not publish them no.

kay. And --

But - -

And if you do a Freedom of Information request, then

the information that cones back to you may be partially

redacted, correct?

If it contains information that is not rel easable via

the ATIP process, it wll be redacted, yes.

Okay. Now, going back to the question that | was

aski ng you before, there is, you know, a specific

comment here saying that this is an AR style shotgun.

So what I'mtrying to understand is when, you know, the

FRT refers to sonething as AR style, is that the sane

way as saying -- another way of saying AR variant? O

it means sonething el se?

It neans exactly what it says, is that the overall

style of the shotgun follows AR pattern firearns.
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1 Q And it is, therefore, an AR vari ant?
2| A It mght be an AR variant; it mght not? It depends
3 on --
4| Q Ckay.
5| A -- all of the information. As | said many tines
6 before, a decision concerning the status of a firearm
7 as a variant for the purposes of the Firearns Reference
8 Table is based on all of the available information; not
9 one single statenent, such as the one you referred to.
10 | Q kay. So I'mjust trying to understand because it's a
11 little confusing to me. But if sonething is described
12 as AR style, is does not necessarily nean that it is an
13 AR variant, correct?
14 That's correct.
15 kay. Now, can you |l ook at page 135 of the PDF file.
16 It wll say "page 106" in the top right-hand corner.
17 | MR MACKI NNON: Counsel, how many nore of these
18 guns do you intend to put to hinf? Because this is
19 really -- for the purposes of this notion in his
20 affidavit, it's not relevant. And he's answered in
21 excruci ating detail questions on several guns.
22 | just want to know, is this the |last gun, or are
23 you intending to do nore? Because | don't see the
24 rel evance --
25| MR BOUCHELEV: Well, Counsel, we'll go through as

amicusreporting.com
403.266.1744



Canadian Coalition for Firearm Rights et al v. Attorney General

Murray Smith - Continued on 10/30/2020 305
1 many as necessary. | disagree with you that it's not
2 relevant, and | suspect that other counsel for the
3 applicants wll also disagree with you. | think you're
4 al one in that opinion, which you are entitled to have,
5 but it's ny cross-examnation, and |I'll ask the
6 questions that | feel --
7 | MR MACKI NNON: But | can direct the witness. |'m
8 asking you howis this kind of detail, which he's
9 answered many, many tinmes now for you, directly
10 relevant to this injunction and to his affidavit?
11 | MR BOUCHELEV: It is absolutely relevant. 'l
12 remnd you that these materials are contained in the
13 affidavit of one of the witnesses that we have
14 provided, and | amentitled to -- these are guns that
15 are now classified as prohibited firearns, whereby they
16 weren't before, and it is directly relevant to the
17 injunction, so | would like to --
18 | MR MACKI NNON: We coul d be here for days and days
19 if you're going to do that, because |I'msure there's
20 many - -
21 | MR BOUCHELEV: Vll, | don't -- you'll be happy
22 to know that | only have a few nore. |It's not |ike |
23 have 100 or 1,000 of these to go through. If you had
24 reviewed the affidavit of M. Bader, you will probably
25 know how far along | am And | only have a couple
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1 nor e.
2 | MR MACKI NNON: Al right. 1"l just judge the
3 time. |'mjust anxious to get, basically in a tinely
4 way, finished with relevant materials. And he's
5 answered a lot. | nean, | haven't interrupted hardly
6 at all.
7 So go ahead, but we'll see how long it takes,
8 okay.
9 | MR BOUCHELEV: Ckay.
10 | Q Now, M. Smith, do you have page 106, top right corner.
11 Do you have that in front of you?
12 | A Yes. |It's another FRT report dated Septenber 14th,
13 2020, and it deals with a Mossberg 702 Plinkster.
14 | Q kay. And are you famliar wwth that firearm the
15 Mossberg 702 Plinkster?
16 | A In general, yes. | know what the firearmis.
17 | Q kay. So I'mgoing to -- | think it will probably be
18 easier. I|I'mgoing to find a picture of this firearm
19 and I'll just share -- it's fromthe website of the
20 manuf acturer, and then I'll just share it with you.
21 G ve nme one second.
22 Now, while |I'mdoing that, do you agree that this
23 is a firearmthat was previously described as a
24 non-restricted firearmin the FRT before May 1st, 20207?
25| A Yes. | believe the 702 Plinkster has been in
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1 circulation for many years. It was non-restricted
2 before, and it remai ns non-restricted.
3| Q kay. And why does it remain non-restricted?
4| A Because the characteristics of the firearm when
5 conpared to the criteria in part 3 of the Crimna
6 Code, produce a result that is non-restricted in
7 cl assification.
8| Q And it's not a variant of any prohibited firearmlisted
9 in the Firearns Act or regulation, correct?
10 | A No. It's not a variant of any firearmin the current
11 version of the regul ati ons.
12 | Q Ckay. Now, I'mgoing to take you to the next page.
13 This is page 148 in the PDF file, and it should say
14 "page 119" at the top right-hand corner.
15 kay. | have page 119.
16 kay. Now, do you see that this is an FRT report for
17 the Mossberg 715T Tactical 227
18 | A Yes.
19 | Q kay. Are you famliar with this firearnf
20 | A In general terns, yes.
21| Q kay. Howis it different fromthe 702 Plinkster that
22 we have just | ooked at?
23 | A It differs in a nunber of ways. First of all, they are
24 different firearms. The nodel 702 is marked as a nodel
25 702, whereas the nodel 715 is marked as a nodel 715.
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1 The nodel 715 has different accessories than the
2 nodel 702, and it is advertised by Mdssberg as being
3 their contribution to the AR platform
4| Q What does that nmean to you? Their contribution to the
5 AR pl at f or n?
6| A Well, they -- Mdssbherg is -- in its advertising
7 descri bes the firearmas having all manner of AR
8 characteristics. | don't have the details in front of
9 me, so |l can't itemze themto you one by one. But the
10 firearmis presented by Mdssberg as being a type of AR
11 platformfirearm [It's neant to enulate the
12 characteristics of an AR 15 but in .22 long rifle
13 cal i bre.

14 | Q Ckay. Does it have the sane receiver as the AR-15?

15 A No.

16 | Q Does it have the sanme bolt?

17 A No.

18 | Q Does it have the sane barrel ?

19 A No.
20| Q Does it have any other functional conponents that are
21 identical to the AR 15?

22 | A There may be sone capability with accessories. |
23 believe the advertising indicates that it accepts
24 standard AR-15 conponents as in, you know, stock and
25 sights and so on, but | would have to confirmexactly
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1 which ones would fit that rifle.
2 But none of the nechanical portions of the rifle
3 are the sanme, which is logical since it's .22 |ong
4 rifle calibre.
5 So M. Bader states in his affidavit that the Mbssberg
6 702 and 715T function in the same manner, have
7 i dentical receivers. Do you agree with that?
8 The nechani cal operation of the two rifles is the sane;
9 however, they are definitely marked differently.
10 Well, that's not ny questions as to how they're narked.
11 ' msaying that they have the same receiver.
12 Yes. You asked ne if they had the sanme receiver, and
13 they don't. One is marked with a Mdssberg 702, and the
14 other is marked wwth a Mdssberg 715.
15 Ckay. But other than the marking, are the receivers
16 i dentical ?
17 So far as | know, yes.
18 kay. And M. Bader states in his report that the 715
19 is a variant of the 702. Do you agree with that?
20 No.
21 So you're saying that the 715 was not derived fromthe
22 7027
23 Well, it depends on how you're using the word vari ant
24 now. |f you're using the word variant in the sense of
25 whether a firearmis a variant of a firearmnaned in
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1 the regul ations, then the Mdssberg 715T is a variant of
2 the firearns listed in paragraph 87.

3 Are we using the Oxford Dictionary definition?

4 If you're using the variant definition nore |oosely,

5 then the Mossberg 715T could, in fact, be described as
6 a variant of the nodel 702, yes.

7 So under the Oxford Dictionary definition that we've

8 | ooked at before, is the 715T a variant of the 702?

9 Yes.

10 kay. And are you aware of the Mossberg 715T being

11 used by any mlitary or police organization?

12 |"'mnot aware of that, no.

13 And you would agree with ne that it would be unsuitable
14 in that role?

15 No, | would not. Many mlitary forces use .22 |ong

16 rifle calibre firearns as training firearns. So this
17 firearmwould be suitable in that role if some mlitary
18 agency were to adopt it. | don't see any issues there.
19 So help me understand, | think what you're saying is
20 that the nmain reason why this gun is deened to be an
21 AR-15 variant is because of how it is narketed by the
22 manuf act urer and because externally it kind of |ooks
23 i ke an AR-15?

24 Well, | don't have all of the factors right here in

25 front of nme, but, yes, | would agree that, from what |
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recall fromthe advertising, it is marketed as an
AR- 15, that it has a nunber of AR 15 characteristics,
that it will accept AR-15 accessori es.

So, yes, the totality of infornmation avail able on
that particular firearmwould lead ne to believe that
that firearmis properly characterized as a variant of
a firearmnentioned in paragraph 87 for the purposes of
firearnms classification.

So it sounds to ne |like you' re placing a great deal of

i nportance on how t he manufacturer is marketing?

As | indicated to you previously, all information is
exam ned, and each el ement of the information is vetted

for credibility. And in sone cases what the

manuf acturer says will be of considerabl e inportance;
i n other cases what the manufacturer says will be of no
I nportance. |t depends on how credible the

manuf acturer's information is.

And you find that Mssberg's claimthat this is -- this
gun is a version of the AR-15 to be a credible clainf
Yes. | believe they're attenpting to produce an AR-15
pattern firearmin .22 long rifle. It's clear to ne
that the 715T would have no reason to exist if the
AR-15 had never been invented.

And why does that matter whether or not it would have

reason to exist? I|I'mnot sure | foll ow
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1| A The reason for that is variants are imtations or
2 copies or derivatives of the original firearm and, as
3 such, they owe their existence in sone way to the
4 creation of the original firearm And if the origina
5 firearm had never been created, there wouldn't be any
6 variants of it.
7 So in the case of the Mdssberg nodel 715T, the way
8 that firearmis designed and marketed, it seens to ne
9 that it would never have cone into existence were it
10 not for the previous existence of the AR 15 for it to
11 copy.

12 | Q But that seenms quite a departure fromthe Oxford

13 English Dictionary definition. There is nothing in the
14 Oxford English Dictionary that | can see that deals

15 with this kind of analysis.

16 | A It's still -- the Oxford Dictionary definition stil

17 says a firearmwhich is derived fromthe original. And
18 the explanation | just gave you concerning the unlikely
19 probability of a 715T existing were not for the prior
20 exi stence of the AR 15 falls into that. It has to do
21 with the Iinear relationship between the original

22 firearmand the variants which appear either later in
23 time or in a different geographic area.

24 | Q. Well, actually the Oxford Dictionary definition that

25 you took nme to does not say anything about being
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1 derived froman original.
2| A You're entitled to your point of view, sir. |If that's
3 how you see it, that's fine wwth ne.
4| Q It's not how!l see it. It's just that we | ooked at the
5 Oxford Dictionary definition. It says nothing about
6 sonet hing deriving froman original. It states, A form
7 or version of something that differs in some respect
8 fromother forns of the sane thing.
9 | MR MACKI NNON: Wll, that's not the exact
10 wor di ng, but --
11 | MR BOUCHELEV: O froma standard. That's
12 exactly what that definition says.
13| Q But in any event, so --
14 | A You might recall, sir, that when we tal ked about that
15 definition, that | never commtted to that being the
16 sole factor for defining what a variant is.
17 You asked ne what definition we use. That's the
18 definition we use; however, as |'ve said many, nany
19 tinmes, the determnation as to whether a firearmis a
20 vari ant or not depends on all of the information
21 available. So it's not just whether it happens to neet
22 a particular definition, but it's also how the firearm
23 Is portrayed by its manufacturer, how the word vari ant
24 iIs used in the industry, and how that fits with the
25 manuf acturer's description.
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1 It deals with questions like, Wwuld this firearm
2 ever have existed if the original had not? There's a
3 whol e host of factors to consider of which a plain
4 dictionary definition is only one single factor, and
5 you were trying to convince ne that the dictionary
6 definition is the only thing that matters, and |'m
7 replying by saying that is not correct or accurate.
8| Q Wll, I"'mnot sure that | ever said that, what you are
9 ascribing to me, but you say that there is a whol e host

10 of factors, including the dictionary definition. And
11 who came up with this host of factors?

12 | A These were devel oped within SFSS under ny direction.

13| Q Okay. So these are basically factors that you

14 articul ated?

15 | A Yes. Because the purpose or one of the purposes of

16 SFSS is to produce the Firearns Reference Table. The
17 Firearns Reference Tabl e describes firearns and

18 determ nes a legal classification for each firearm

19 The Crim nal Code offers only three categories:

20 non-restricted, restricted, and prohi bited.

21 And over the years, SFSS has devel oped a practi cal
22 system for determ ning what category each firearm best
23 fits. And it's based on a variety of criteria, as |
24 previ ously nenti oned.

25| Q Okay. And so | think to sinplify, at the end of the
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1 day, whether or not a gun is a variant or not is
2 ultimately at your discretion?
3| A No, it is not. Anyone, anyone in Canada, any busi ness,
4 any individual, any institution can do exactly the sane
5 as the RCMP. They can build their own version of the
6 FRT if they choose to do so.
7 Wen the RCVWP built the FRT, the goal was to have
8 a conprehensi ve database with accurate descriptions and
9 accurate firearns classifications. W strive to do
10 that. We think we've got it right, but if soneone el se
11 wants to conpete with us in this venue and build their
12 own version of the FRT, they are welcone to do so.
13| Q  well --

14 | A The only arbitrator of this is the Courts.

15| Q Well, but surely you are being facetious when you say
16 t hat anyone can do the sane thing that the FRT has

17 done. | nean, sure, | could create nmy own dat abase,

18 but 1"'mnot the RCMP. The prosecutor and | aw

19 enf orcenment agencies are not going to use ny database
20 to decide if people are going to be charged with crines
21 to decide if soneone owns a variant of a prohibited

22 firearm

23 So can you say that anyone can do the sane thing?

24 | A Well, the FRT is not inposed on police. It's not

25 I nposed on prosecutors. It's not inposed on
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1 busi nesses. It's all used voluntarily. And, in fact,
2 there are many instances where busi nesses have
3 I ndependently created their own assessnent of
4 cl assification.

5 And, |ikew se, police or prosecutors have al so

6 come to their own conclusions on what a firearm should
7 be or whether a charge is relevant.

8 So the FRT does not dictate to anyone any nore

9 than a conpeting database would as to who nust use it
10 or who nust not.

11 Now, do you agree with ne that nost firearns that are
12 sold in Canada are not manufactured in Canada?

13 Yes, | would agree with that.

14 So if they're not manufactured in Canada, they would
15 have to be inported?

16 Yes.

17 And the agency that decides whether or not a gun can be
18 inported is the CBSA?

19 There are actually two departnments involved. The

20 Departnment of G obal Affairs issues the inport permts,
21 and the Canada Border Services Agency oversees the

22 actual inportation.

23 Ckay. And the CBSA, the Canada Border Services Agency,
24 does it use the FRT to decide whether or not a gun can
25 be inported i nto Canada?
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1| A | can report to you that CBSA, or the Canada Border
2 Servi ces Agency, voluntarily uses the FRT; however, how
3 they make their day-to-day decisions is up to them |
4 don't give themdirection on how they nmake deci sions.
5 They have their own system for doing so.
6| Q And you would agree with ne that if, let's say, a
7 firearns owner does not agree with your definition of a
8 variant that is contained in the FRT, he cannot sinply
9 appeal your decision. He -- because the FRT is not --
10 there's no appeal process for the FRT for an FRT
11 determ nation, correct?
12 A. Well, that's a legal decision, and I'll answer that to
13 a point. M understanding is that anyone who is
14 i nporting a product and --
15| Q Just to be clear, I'"mnot tal king about inporting. |'m
16 sorry if I confused you. |'mnot talking about inport.
17 " mtal king about a gun owner inside Canada who wants
18 to buy, for exanple, a Mssberg 715T, and he di sagrees
19 with your determnation that it is an AR variant. Does
20 he have any recourse in ternms of appealing the FRT
21 report?
22 | MR MACKI NNON: Just a second. That makes an
23 assunption. And, again, you're getting into | ega
24 guestions here, as to how he can legally chall enge
25 sonething. And that's not what M. Miurray is here for.
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Q MR. BOUCHELEV: Wll, it's not a | egal question
I nmean, the question is is there sonething that a gun
owner can do -- can he apply to SFSS, for exanple, and
demand that you reconsider your decision?

MR, MACKI NNON: Well, he's answered that question
in a nunber of ways already with regard to the
i nformati on a gun owner should get before they buy a

gun, how to check to see if the gun is a variant --

MR, BOUCHELEV: Well, no. But that's not ny
qguesti on.
Q My question is is there sonething a gun owner can do to

ask or demand that the SFSS change its determ nation?

MR, MACKI NNON: But you're asking a |egal
guestion. You're just asking --

( CROSS- TALKI NG

MR. BOUCHELEV: It's a functional question. |'m
asking if there is a nechanismfor an individual to
apply to the SFSS to ask or demand a change in a
det er m nati on.

MR, MACKI NNON: kay. So not a |egal action of
sone sort. He's asking, then, if sonmeone wites to you
In some way and shows you sone information, can they

convince you to change it?

A Yes. SFSS will accept information from any source,

which wll be analyzed for credibility and rel evance.
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1 And i f soneone, an individual or a business,
2 conmuni cates with SFSS and has a clear, credible,
3 reasonabl e argunment for why a classification
4 determnation in the FRT is wong and points out what
5 the classification should be and provides a rationale
6 and the necessary evidence to support that rationale,
7 then SFSS wi || change the record. That has happened in
8 t he past.
9 MR. BOUCHELEV: When was the last tine --
10 W have changed FRT reports on the basis of people
11 having witten to us in the past.
12 Were the cl assifications upgraded or downgraded?
13 Meani ng did you nove to a nore restrictive
14 classification or to a less restrictive classification?
15 Virtually all the instances where soneone fromthe
16 public or froma private business has witten to us has
17 resulted in a downgradi ng of classification.
18 | believe fromtine to tine we will get requests
19 frompolice, which is nore likely to result in an
20 upgradi ng of classification, so it's a m xture of both.
21 When was the last tine there was a downgradi ng of a
22 classification based on information you received from
23 the public?
24 Again, it's difficult to give you an exact answer there
25 because there's all kind of downgradi ng of
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1 classifications that take place on a very, very reqular
2 basis. So I'll give you two answers, then. One is
3 the -- is the one | think you're seeking, is where a
4 firearmwhich was naned as a variant -- |'Il back up
5 here. A firearmthat was determned to be a vari ant
6 and prohibited as a result and where a business wote
7 in and requested it be reviewed and supplied additional
8 information, and the ultimate result is that particul ar
9 firearm becane non-restricted. That was done within

10 the last couple of years. | don't have the exact date.
11 The other half -- the other answer to your
12 question is --

13| Q Whi ch firearmwas that?

14 | A It was, | believe, the WK108-C and the forerunner to
15 that, the AR-180B.

16 | Q Ckay. And --

17 | A And - -

18| Q Can you think of a sinple --

19 | MR MACKI NNON: Sorry, just let himfinish.

20 | A And it seens to ne that it was the AR-180B that was the
21 subj ect of the query, but it had inplications for the
22 VK108- C10C.

23| Q MR BOUCHELEV: Can you think of a single instance
24 when sonething |ike this happened when a nenber of the
25 public, neaning not a business, wote to you and asked
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1 for a downgrade?
2 Well, that was comng to ny second part of ny answer,
3 whi ch is individuals and businesses nodify their
4 firearns on a regular basis to produce a firearm which
5 has a |esser -- a less restrictive classification. And
6 t hose sonetine result in the creation of a new FRT
7 record because it m ght be a unique barrel length or
8 calibre. And --
9 Right. I'msorry. | don't want to waste your tine
10 because | understand what you are saying. |If you
11 change the barrel for a -- you know, it goes from
12 restricted to non-restricted and vice versa. |'m not
13 interested in barrel changes.
14 I"'minterested in when a firearmwent from
15 non-restricted to restricted -- sorry. From prohibited
16 to non-restricted as a result of a nmenber of the public
17 witing to you and asking for a downgrade.
18 Wel |, an exanpl e concerning a nenber of the public
19 stens back approxi mately one year where an indivi dual
20 was charged for possession of a sawed-off shotgun.
21 Now, the individual did not wite to SFSS. Hi s
22 | awyer wote to us on his behalf, and it was determ ned
23 by an analysis of the record that the individual had
24 had a point to make, that there were actually two
25 firearns. One that was standard | ength as a shot gun
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1 and the other that had a very short barrel that | ooked
2 like it m ght have been sawed off but, in fact, was
3 determned to be -- to have been manufactured by the
4 Tur ki sh manufacturer in that fashion.

5 So a second entry in the FRT was created, and as a
6 result, the Crown dropped charges against the

7 i ndividual. So that occurred wthin the past year.

8 Right. But that's a little different. Now you are

9 tal ki ng about a new entry being created. |'mtalKking
10 about an existing entry, a firearmclassified as

11 prohi bited or a firearmdescribed as prohibited. A
12 nmenber of the public wites to you, asks for a

13 downgr adi ng, a downgrading is granted. Has that ever
14 happened?

15 It -- 1 can't cite any specific exanples fromrecent
16 years. | just don't recall. But the -- there are

17 i ndi viduals who wite in and request a firearm be

18 downgraded to antique, for instance.

19 Okay. Well, again, I'mnot interested in antiques.
20 I"'mtal king going fromprohibited to non-restricted.
21 Can you think of a single exanple of that happeni ng?
22 | can't think of any exanples, no. But --

23 Okay. Now, so let ne just continue with nmy questions.
24 G ve ne one second. |I'mgoing to cone back to the

25 report of M. Bader, and if you can | ook at
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1 appendi x 15.
2 | MR MACKI NNON: What page is that on the top
3 right?
4| Q MR. BOUCHELEV: It's on page 166 of the PDF,
5 page 137, top right.

6| A kay. So | have a page that begins with a paragraph
7 63 -- or 53, rather.

8| Q No, no. You should be | ooking at an FRT report, which

9 is on page 166 of the PDF file, page 137 in the top
10 ri ght corner.

11| A I''m | ooking at page 177, top right corner, and what |
12 have - -

13| Q No, no. 137. One-three-seven.

14 | A kay. This appears to be a Firearns Reference Table
15 record for a Ranger XT3 Tactical firearm

16 | Q Correct.

17 | A And its print date is also Septenber 14th.

18 | Q Right. And this firearmis -- do you agree that this

19 firearmwas classified -- was described as

20 non-restricted in the FRT prior to May 1st, 20207?

21 | A No. | don't recall this particular nodel. There were
22 a great many nodels that changed on the order of 200

23 post May 1st, and | sinply don't renmenber themall from
24 nmenory.

25| Q Okay. Well, M. Bader, in his affidavit, states that
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it was classified as non-restricted before May 1st,
2020. Do you have any reason to di sagree with hinf
Not with the information | have here in front of ne.
Ckay. And can you tell ne why this firearmis
currently descri bed as prohibited?

No. | don't recall the specifics on this one.

kay. Now, if you | ook at page 139, top right, under
t he section called "Mdel --"

Yes, |I'mthere.

kay. And you'll see the last bullet point says that,
“"This is an AR style shotgun."

Yes, | see that.

Ckay. And we've already established that AR style is
not necessarily the sanme thing as AR variant.

And there are -- if you ook at features it says,
“"Fibre optic front sight. M/AR 15 type carrying
handl e with adjustable rear sight." And that seens to
be the only feature that is described as being rel ated
to M4 or the AR-15.

So is that the reason why this gun is prohibited?
Because it has an AR-15 style carrying handl e?

As | nentioned to you before, the determnation as to
whether a firearmis a variant or not, as done by SFSS,
does not depend on the nodel description that's

contained in the FRT record.
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1 The anal ysis of the firearmas it concerns whet her
2 it's a variant or not is based on all of the
3 information available. That is assessed. A
4 determ nation is made, and then the FRT record is
5 cr eat ed.

6 So the nodel information you're seeing here is a

7 very brief description of the firearmafter the

8 det erm nati on was nade.

9| Q kay. Does this firearmhave the sane receiver as the
10 AR-15; do you know?

11 A. | don't recall the specifics on this firearm but,

12 agai n, being a shotgun and as we di scussed at |ength

13 bef ore, probably not.

14 | Q Ckay. So you would agree with ne that this firearm

15 does not have the sane receiver, bolt, nagazine, or

16 barrel as the AR- 10, AR-15, M4 or ML6?

17 | A No. | wouldn't go that far on this firearm Because
18 it's 410 gauge, and there are 410 gauge AR firearns, so
19 it is entirely possible for it to have the sane

20 receiver. | just don't know what the answer is.

21 Q So the original AR-10, AR-15, M4, or ML6 were chanbered
22 in 4107

23 | A That's not what | said. There are firearns in the AR
24 platformfamly --

25| Q kay.
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1| A -- which are chanbered for 410 gauge and have the sane
2 recei ver design as a standard AR-15 or M.
3| Q kay.
4| A The reason for that is the 410 gauge is a small enough
5 gauge that it will fit within the confines of a
6 conventional AR-15.

71 Q Do you know if that is the case of this particular

8 firearnf

9 No, | don't recall the specifics on this firearm

10 | Q And |'mgoing to show you a picture of this firearm
11 "Il just share it on your screen, and |I'll ask you
12 sone questions. Just give ne a second.

13 Do you see the picture?

14 | A Yes, | do. | see a picture of a firearmthat | ooks
15 generally AR with a carrying handl e on top.

16 | Q kay. Do you agree that this is the XT3 Tactical ?

17 | MR MACKI NNON: Vel |, Counsel, where is this

18 pi cture com ng fronf

19 | MR BOUCHELEV: This is fromthe internet.

20 | MR MACKI NNON: Well, so you're giving evidence
21 now?

22 | MR BOUCHELEV: ['"'masking himif he can identify
23 it as an XT3 -- this is a guy that you are presenting
24 as an expert in firearns. |'masking himif he agrees
25 that this is the XT3 Tactical --
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1| MR MACKI NNON: Vell, he's already agreed with you
2 with regard to his know edge currently about this
3 particul ar gun, and he stated that he doesn't renenber
4 the details.

5 So you're asking himto identify this particular
6 gun that he doesn't remenber the details about right
7 now? So --

8| Q MR. BOUCHELEV: So the picture cones fromthe

9 website called "trinports" which describes --

10 | MR MACKI NNON: I --

11| Q MR. BOUCHELEV: -- it as XT3 Tactical 410

12 sem - aut o.

13 MR, MACKI NNON: well --

14 | Q VR. BOUCHELEV: Do you agree that this is --

15 | MR MACKI NNON: Just a second. You're giving

16 evi dence now. So --

17 | MR BOUCHELEV: No, |'m not giving evidence.

18 | MR MACKI NNON: You are. You're saying where this
19 is from So --

20 MR. BOUCHELEV: kay. Well, | showed hima

21 picture, and |'ve asked himif he agrees that this is
22 the XT3 Tacti cal .

23| Q M. Smith, do you agree that this is the XT3 Tactical?
24 | A | can't tell you fromnenory. | can't see any of the
25 mar ki ngs on the firearm so | don't know.
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1| Q Ckay. So you've never seen a picture of an XT3
2 Tactical ? You' ve never examned it in your life,
3 right?

4| A What | said is | don't renenber whether | have
5 physically seen one or not.
6| Q Ckay.

71 A kay. The FRT database has over 190,000 firearns in

8 it. | do not have themall nenorized. The SFSS
9 creates records by the dozen on a daily basis.
10 Hundreds of firearns pass through the inspection
11 service every year. | do not renenber them all

12 | Q kay. And -- okay. Well, that's fair enough, but you

13 al so told ne today that you were dealing with Turkish
14 shotguns just recently, and this is a Turkish shot gun,
15 Is it not?

16 | MR MACKI NNON: kay. Counsel, he has told you he
17 doesn't recognize this gun, this picture is what you
18 said it was. So it has no evidentiary value right now.
19 | Q MR. BOUCHELEV: Ckay, fine. So you don't

20 recogni ze this gun, but you say that it |ooks |ike an
21 AR-15. \What nmakes it look Iike an AR-157

22 MR MACKI NNON: Well, first, what does that matter
23 if we haven't identified what this gun is?

24 | MR BOUCHELEV: Well, he said that it |ooks like
25 an AR, and I'mentitled to ask hi mwhy he states that.
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VR, MACKI NNON: You can put any kind of gun to him

and ask if it's an AR-15. That's not relevant to this.

MR. BOUCHELEV: Well, he said that --

MR, MACKI NNON: He has not identified this gun as
what you wanted himto, so it doesn't matter what kind
of gun --

MR. BOUCHELEV: No, no. But hold on a second. He
identified it as an AR style gun. He said that it
| ooks like an AR, and I"mentitled to ask hi mwhy.

MR MACKI NNON: Yeah. But it has no rel evance
because --

MR, BOUCHELEV: Yes, It does have rel evance.

MR, MACKI NNON: kay. So howis it relevant?

This gun that we don't know what it is, you' re asking
himto identify what's AR --

MR. BOUCHELEV: well --

( CROSS- TALKI NG)

MR MACKI NNON: You know, it could be froma -- |
don't know. It could be anything, so what does that
mat t er ?

MR, BOUCHELEV: It's relevant to his expertise.
This is an individual who you are presenting as a gun
expert. He testified that this looks to himlike an
AR, and I"'mentitled to explore why he feels that way.

MR, MACKI NNON: kay. We have al ready spent a
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great deal of tine, in nmy mnd, going through a | ot of
detail ed questions on guns that | don't think are

relevant. We --

MR, BOUCHELEV: Excuse ne.

VR, MACKI NNON: "Il tell you why --

MR. BOUCHELEV: No. Hold on a second. Hold on a
second.

( CROSS- TALKI NG)

VR, MACKI NNON: I"'mtelling you why --

MR. BOUCHELEV: Thi s individual --

VR, MACKI NNON: -- 1" m objecting.

MR, BOUCHELEV: Ckay. M. MacKinnon, M. Smth is
bei ng presented as an expert on guns. It shouldn't --

MR, MACKI NNON: Yes.

MR, BOUCHELEV: -- surprise you at all that he is
bei ng asked detail ed questi ons about guns because that
Is his alleged area of expertise.

"' mnot going to ask himquestions about the
weather. |'mnot going to ask hi mquestions about
anyt hing other than guns. That's what we're here to
do.

So excuse ne if I'm asking himdetail ed questions,
but that's why we're here --

VR, MACKI NNON: If you would let nme finish. | was

saying that there's a lot of, to ny m nd, non-rel evant
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1 questions to his affidavit and to the purpose for which
2 it was supplied, for this prelimnary notion.
3| MR BOUCHELEV: Well, that's your opinion.

4 | MR MACKI NNON: WIIl you let ne finish, please.

5 | (CROSS- TALKI NG

6 | MR MACKI NNON: M. Bouchelev, if you won't let ne
7 finish, I can't answer.

8 | MR BOUCHELEV: Wl |, Counsel, you're wasting --

9| MR MACKI NNON: Wuld you let nme finish ny --

10 | MR BOUCHELEV: -- quality time unnecessarily.

11 MR, MACKI NNON: M. Bouchelev, | let you finish

12 yours; let nme finish ny answer, please.

13| MR BOUCHELEV: You are eating into ny exam nation
14 tinme.

15 | MR MACKI NNON: Well, how about you let ne finish,
16 and you'll have less tine -- you'll have nore tine.

17 | MR BOUCHELEV: Il will have less time, of course.
18 | MR MACKI NNON: Well, that's from your questions.
19 So the questions you have asked are very detail ed.
20 They're not relevant, in ny mnd, to this injunction
21 that's currently before the Court, nor to his

22 af fidavit.

23 This gun that you now want to go into detailed

24 question about, which we have no idea what it is, and
25 he said he doesn't know, are, to ny mnd, irrelevant.
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1 So | amobjecting to questions on this gun based
2 on his evidence right now.
3 | OBJECTI ON TAKEN to answering questions about the Ranger XT3
4 Tacti cal
5| MR MACKI NNON: So if you want to put to himsone
6 statenents fromyour expert, that's fine.
7 | MR BOUCHELEV: Well, | was putting to himthe
8 statenments frommny expert. The expert stated that this
9 is not an AR-15 variant. The problemis M. Snmth
10 apparently has not read ny expert's report and he
11 doesn't even know what an XT3 Tactical |ooks |iKke.
12 | MR MACKI NNON: You can put to himquestions for
13 whi ch he has know edge, and he's answered those
14 guestions already. So --
15| Q VMR, BOUCHELEV: kay. M. Smth, did you review
16 the affidavit of Travis Bader?
17 Yes, | did.
18 | Q And did you read the portion of the affidavit that
19 deals with the XT3 Tactical ?
20 Yes.
21| Q Ckay. And at that tinme, did you famliarize yourself
22 with what an XT3 Tactical was?
23 No, | did not.
24 | Q Ckay. So | take it that because you didn't do that you
25 don't object to any of the statenents that M. Bader
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1 made about this firearmin his affidavit, correct?
2| A M. Bader is entitled to his point of view He
3 enpl oyees a nunber of statenents with which |
4 definitely do not agree; particularly his definition of
5 what a variant is. That's conpletely and totally
6 i ncorrect, in ny view
7 The affidavit for M. Bader sinply |isted a nunber
8 of -- he selected several firearns fromthe 190, 000 or
9 so firearns available on the FRT, gave his opinion on
10 the classification of those firearns based on a faulty
11 definition of receiver. And -- pardon ne. O a
12 vari ant.
13 And that's what | focused on, and I"'mquite
14 prepared to argue the basis on which M. Bader thinks
15 the -- that particular firearmis not a variant, per
16 his definition, but M. Bader did not go into all the
17 details hinself as to whether the receiver was the sane
18 or the receiver was different or the barrel was the
19 same or the barrel was different, so | did not prepare
20 a rebuttal to any of his information of that nature.
21 Secondly --
22| Q  How --
23 | A Secondly, the -- M. Bader has had an enornous anount
24 of tinme to prepare his affidavit, and |'ve had al nost
25 none to reviewit, which neans I'mlimted in the
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Q

anount of detail | can reply to on such short notice.

Well, you had several weeks to review his affidavit.

VMR, MACKI NNON: Not several weeks.

Q

MR. BOUCHELEV: Well, how nuch tine did you have?

When did you get a copy of his affidavit, M. Smth?

VR, MACKI NNON: How is this rel evant, Counsel ?

MR. BOUCHELEV: Well, he says that he had to

respond to it on short notice, which is not true. It
was served on himin accordance with the Court ordered
tinmetable. Maybe your own counsel didn't give it to
you on time, but that's not ny client's fault.

Well, that's not what |'mreferring to. Because it
seens to ne that | received notice that M. Bader's
affidavit was going to be discussed at the tine of ny
testinony, a matter of a coupl e days ago.

Yeah. But you had, you know, your own affidavit
references M. Bader's affidavit, so obviously you had
a chance to review the affidavit of M. Bader a |ong

ti me ago.

MR, MACKI NNON: M. Smith does not have any

particular duty to do the kind of analysis you are
wanting himto. That was not even in M. Bader's
affidavit. So --

MR. BOUCHELEV: VWhat |'mtrying to ask is -- |I'm

just trying to understand how can you possibly dispute
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1 M. Bader's evidence in respect of this particular gun,
2 being the XT3 Tactical, when you don't even know what
3 that gun is? If you' ve never seen --

4 MR, MACKI NNON: How about you put -- can you put
5 to him--

6 | MR BOUCHELEV: No, no. Counsel --

7 | MR MACKI NNON: -- the docunent --

8 | MR BOUCHELEV: | don't --

9| MR MACKI NNON: No, no. If you're --

10 | MR BOUCHELEV: | don't need suggestions from
11 you --

12 | ( CROSS- TALKI NG

13 | MR BOUCHELEV: No, no. Don't suggest --

14 | MR MACKI NNON: You're putting an unfair question
15 to him You're putting an unfair question right now to
16 ny wtness. You' re saying "how' in a general term

17 Put to himthe docunent that you're referring to,
18 M. Bader's expert testinony or what's in his appendi x.
19 You can put to himand ask himthat question, but --

20 | MR BOUCHELEV: No --

21 | MR MACKI NNON: -- in a general way, he's answered
22 it already. But to nmake sone general comrent --

23 | MR BOUCHELEV: ['l'l take that as a refusal.

24 kay.

25 | OBJECTI ON TAKEN to answering the question: ['mjust trying
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1 to understand how can you possibly dispute M. Bader's
2 evidence in respect of this particular gun, being the
3 XT3 Tactical, when you don't even know what that gun
4 I S?
5| Q MR. BOUCHELEV: So we | ooked at the XT3 Tactical.

6 Are you famliar with the regular XT3, which is the

7 firearmthat is referred at PDF page 160, page 131 in

8 the top right corner.

9 | MR MACKI NNON: Sorry. 1607

10 | MR BOUCHELEV: Yes. PDF page 160, page 131 in

11 the top right-hand corner.

12 | MR MACKI NNON: Ckay. Now, when | | ast asked you
13 about this, you said, Ch, | only have a couple nore to
14 go. You've gone through two nore. Are you intending
15 to go through four nore after this?

16 | MR BOUCHELEV: "Il go through as many as | feel
17 are necessary.

18 | MR MACKI NNON: Okay. Al right. Well, then I'm
19 going to object now, so that you know, to nore of these
20 detail ed questions for any nore of these guns that | do
21 not see any rel evance to.

22 | MR BOUCHELEV: Yeah. Except they're in ny

23 client's -- they're in ny expert's report, and I'm

24 entitled to put information in ny expert's report to

25 this witness, and | don't need your opinion as to
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whet her they are rel evant or not.

MACKI NNON: You' re not putting, actually, any
part of M. Bader's expert opinion to our w tness here
to respond to. You're just putting sonme conments of
your own on questions of sone exhibits.

BOUCHELEV- Yeah. And I'mentitled to broadly
Cross-exam ne an expert witness. So, Counsel, | think

your objection --

MACKI NNON: Ckay.
BOUCHELEV: -- is entirely inproper.
MACKI NNON: Wll, we've already gone nore than

five and a half hours since yesterday wth you, which
Is another two and a half hours nore than the first
counsel went.

BOUCHELEV.: well --

MACKI NNON: And you're not finished going
t hrough, even, these detail ed questions on guns for
which it's not directly relevant to issues in the
I njunction.

BOUCHELEYV: Well, M. McKinnon, first of al
we are now wasting a lot of tinme with your commentary
on the record, which | think is not necessary. Second,
this is an inportant case. This is not a small clains
court matter. This is an injunction that will affect

t housands, if not tens of hundreds of thousands of
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1 people, and | amgoing to do a thorough
2 cross-exam nation, and if we run out of tine, then
3 we'll continue it on another day. |If you object, we'll
4 go to court and ask for additional exam nation tine.
5| MR MACKI NNON: Al right. W've --
6 | MR BOUCHELEV: Stop wasting tinme and |l et ne go
7 back to ny question --
8 | MR MACKI NNON: No. I'mgoing to say, we've been
9 assigned a certain anmount of tinme. Oher counsel have
10 been very good with keeping their tine within the tine
11 limts set. You're --
12 | MR BOUCHELEV: There was no tine limt set.
13 | MR MACKI NNON: Yes, there was. There was --
14 MR. BOUCHELEV: No. | didn't --

15 | ( CROSS- TALKI NG

16 | MR BOUCHELEV: -- time limts.

17 | MR MACKI NNON: We had to be done by Cctober 30,

18 whi ch was set by the Court.

19 | MR BOUCHELEV: Vell, we'll have to extend that

20 because you, with your technology issues, and now with
21 your interruptions and wasting tinme and not allow ng ne
22 to ask ny questions, you are nmaeking it inpossible for
23 us to do this.

24 | MR MACKI NNON: No. I'mtrying to focus your

25 guestions on your expert report, which you want to put
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1 to nmy expert. He's answered for five and a half
2 answers now to your questions --
3| MR BOUCHELEV: Yeah. Just because you don't Iike
4 nmy questions doesn't nean they're not relevant. WII
5 you allow ne to continue ny cross-exam nation?
6 | MR MACKI NNON: I'"'mgoing to say that they're not
7 relevant to the issues in the injunction until you can
8 frame themdirectly to his affidavit or to your
9 expert's statenent in his expert report, which --
10 | MR BOUCHELEV: Okay. Now - -
11 MR, MACKI NNON: -- have al ready been asked, then.
12 | Q MR. BOUCHELEV: Ckay. M. Smth, can you | ook at
13 page 160. Do you see where it says Ranger XT3?
14 | MR MACKI NNON: Ckay. Again, I'mgoing to direct
15 my wWitness not to answer further questions on these
16 particular guns until you can actually satisfy us that
17 they're directly relevant to the issues in the
18 I njunction.
19 | Q MR. BOUCHELEV: kay. Well, M. Bader states that
20 the Ranger XT3 Tactical is a variant of the Ranger XT3.
21 Do you agree M. Snmith?
22 | A Yes. It could be viewed as a variant of the XT3.
23 It's -- based on the FRT record, it's also a variant of
24 the -- no, this one is not. The Ranger XT3 is not a
25 vari ant of anything, whereas the Ranger XT3 Tactical is
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a variant of the firearns nentioned in paragraph 87,
according to the FRT record that you showed ne.

Ckay. But the Ranger XT3 Tactical is also a variant of
the XT3. And by "variant," |I nean in an Oxford
Dictionary definition sense.

Correct. But | believe you're treating the word
variant as if it were exclusive; that a firearmcan be
a variant of only one single firearm and that's sinply
not the case.

So what nmatters fromthe standpoint of determn ning
the classification of a firearmis whether a firearmis
a variant of any of the firearns naned in the
regul ati ons.

It may al so draw sone |ineage from sone ot her
firearm and that's fine, but it's not relevant to the
I ssue of classification, so -- and |' mrespondi ng using
the definition, nore or |less, as we discussed fromthe
Oxford Dictionary.
kay. And, now, so the -- are you famliar with this
particular firearm the XT3? Do you know what that is?
As |'ve said before, there's over 190,000 firearns on
t he FRT.

I'"'monly asking --
| did not nenorize themall, and in particular, | do

not recall this particular shotgun. [If --
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1] Q Now, do you agree that the Ranger XT3 does not have the

2 sane receiver as any AR firearnf

3| MR MACKI NNON: Again, you're going into the sane
4 detail ed questions. He's answered your questions with
5 regard to your expert. |f your expert has said

6 sonething in particular about this gun that

7 differentiates itself, you can put that to him--

8 | MR BOUCHELEV: Counsel --

9 | (CROSS- TALKI NG

10 | MR BOUCHELEV: -- proper objection. | am

11 entitled to explore questions on the issue of variant.
12 ["mtrying to understand why a particular firearmis a
13 variant, why it was described as such in the FRT, and I
14 am asking this wtness if the Ranger XT3 and the XT3
15 Tactical have the sanme receiver as the AR-15.

16 | MR MACKI NNON: Well, if you're going to go into
17 the sane detail, he said he's disagreed, and he's given
18 what he says his answer is concerning the variant.

19 | MR BOUCHELEV: Vell, | don't think --

20 | MR MACKI NNON: And | --

21 MR. BOUCHELEV: No, he didn't disagree.

22 | Q M. Smith, are you saying that the XT3 has the sane

23 recei ver as the AR?

24 | A Since | don't recall specifically the details of that

25 particular shotgun, | really can't answer your
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1 question. | don't knowif it has the sane receiver as
2 an AR-15 or not.
3|1 Q This is a --
4| A Based on the --
5| Q -- non-restricted firearm
6| A VWhat ' s that?

71 Q This is a non-restricted firearm

8| A Yes, it is. So | was continuing ny question, saying

9 given the information that's -- or ny answer, rather,
10 to your question. Gven the information that's in this
11 FRT record, okay. So the FRT record 179122, it

12 descri bes the firearmas being a shotgun in 410 gauge
13 calibre and as a non-restricted firearm

14 So based on that information that's present in the
15 FRT record, the shotgun -- the Ranger XT3 will not have
16 the sane design of receiver as the AR-15.

17 | Q kay. And is it possible for a firearmto have a sane
18 receiver as an AR-10 or an AR-15 and still be a

19 non-restricted firearnf

20 | A In ny view, no. That's a |legal question, but in ny

21 Vi ew, no.

22 | Q And why is that, in your view?

23 | A The reason for that is the receiver is naned in the
24 definition of firearmin section 2 as being equival ent
25 to the firearmitself. And so if a receiver is an
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1 AR-15 receiver, then it also follows that, per the
2 definition of firearmin section 2, that it is a
3 firearmand a firearmwhich is affected by the -- by
4 paragraph 87 of the regul ati on.
5 So all of that flows fromthe -- fromthe
6 assunptions you have given ne as a hypot heti cal
7 questi on.
8 But would it also work the other way if a receiver is
9 not an AR-15 receiver, then the firearmis not an
10 AR- 157
11 No. Because there are all kinds of variants of AR-15
12 and AR-10 and M4 and ML6 firearns where the receiver
13 differs in some respect but they are still variants.
14 And | mght add that that is indicated in the
15 exanples |'ve given you that we di scussed before.
16 The -- and that has to do with tab F of ny exanple from
17 Jane's, which illustrates that a widely respected
18 journal in the firearns industry regards a firearmwth
19 a conpletely different receiver, bolt, barrel, and
20 operati ng mechanismas still being a variant of the
21 original firearm
22 Ckay. So let's --
23 Li kew se, ny exanple in the previous tab E dealing with
24 the AR platformfamly, the exanple uses the word
25 "variant" in all kinds of places to describe firearns,
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1 whi ch can have different receiver designs to
2 accommodat e different calibers and other factors that
3 are relevant to AR-15s.
4 kay. Well, let's |look at a specific exanple, okay.
5 So we've | ooked at some Turkish shotguns that are now
6 classified as prohibited, and you agreed with ne that
7 they do not have the sane receiver as the -- as any AR
8 gun because -- any ARrifle. Certainly not the
9 original ARrifles that are nentioned in paragraph 87
10 of the regulation by definition because a shotgun
11 recei ver woul d be different.
12 Now - -
13 VWhat | believe | said was that the 12-gauge shotguns --
14 kay. Let's focus on the 12 gauge.
15 -- were unlikely to have the sane receiver as any of
16 the original AR platformfirearns. And | also said
17 that the shotguns chanbered for 410 calibre, since it's
18 such a small calibre as conpared to 12-gauge --
19 kay. So | think --
20 -- could, in fact, have the sane receiver.
21 Right. W'IIl focus on the 12-gauge. And | think
22 you' ve conceded that it's not just unlikely, but it is
23 I npossi ble for a 12-gauge shotgun receiver to be the
24 sanme receiver as one of the original AR-10, AR- 15, M,
25 and ML6 rifles, right?
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1| MR MACKI NNON: That question's been asked and
2 answer ed.
3|1 Q VR. BOUCHELEV: kay. So, M. Smth, let's take a
4 Tur ki sh 12- gauge shotgun that doesn't have the sane
5 recei ver as any AR but, nonetheless, it's been deened a
6 vari ant.
7 1 MR MACKI NNON: Sorry, just --
8 | MR BOUCHELEV: Hold on. \What?
9| MR MACKI NNON: What gun is this referring to in
10 the expert -- I'mlooking at the guns that your expert
11 referred to. Wiere is this gun referred to that you're
12 tal ki ng about now?
13 | MR BOUCHELEV: kay. So let say it's the Adler
14 B210; that's the first gun that we | ooked at.
15 | MR MACKI NNON: I s that nunber A?
16 | MR BOUCHELEV: It's the Adler B-210, Counsel.
17 Find -- like, | don't want to waste ny tine goi ng back
18 and finding things for you. This is the first --
19 | MR MACKI NNON: Hold on. There's a certain nunber
20 of guns that are nmentioned. | just want to nake
21 sure --
22 | MR BOUCHELEV: Yeah. [It's in appendix --
23 | MR MACKI NNON: Not in the appendix. In the
24 expert report there's fromAto K --
25 | MR BOUCHELEV: Appendi x 1, page 41 of the PDF is
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1 the Adler B210.
2 | MR MACKI NNON: The Adler. Were is that referred
3 to in the expert report? That's what I'm --
4 | MR BOUCHELEV: Do you have the expert's report,
S) Counsel ?
6 | MR MACKI NNON: I''m | ooking at the expert's
7 report. In his list, isit -- oh, that's A kay,
8 that's fine. | just was looking to find it. Ckay.
9 Thank you.
10 | MR BOUCHELEV: Okay. Good.

11 Q Now, the Adler B210, we have previously established

12 that it doesn't have the sane receiver as the AR guns,
13 but it is, nonetheless, deened by the FRT to be a

14 variant of the AR

15 So logically it follows that it was -- it's

16 considered to be a variant for other reasons that have
17 nothing to do with its receiver, correct?

18 | A First of all, to correct your |anguage earlier, SFSS
19 does not deemany firearmto be prohibited. That's not
20 wi thin the scope of our power or duties.

21| Q kay. |'Il use a different word. |Instead of using the
22 word "deem ™ I'Il use the word "consider."

23 Ckay. So the reason why the SFSS considers this
24 to be an AR variant has nothing to do wth its

25 recei ver, correct?
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1 A. No, | would disagree with that. The assessnent of the
2 status of a firearmas a variant is based on all of the
3 I nformation avail able --

41 Q " mtal king about this specific gun.

5| A -- including the design of the receiver. Every -- the
6 question you asked ne was whet her the receiver was the
7 sanme or different, and I think we agreed upon that

8 it's -- that the receiver of the shotgun is likely to

9 be different fromthe receiver of the original AR

10 famly of firearns.

11 That said, just because a receiver is not the sane
12 does not establish that it cannot be a variant. That
13 was the focus of your second question, and I'm

14 di sagreeing with that proposition.

15| Q Ckay. So the receiver -- | understand what you're

16 saying. So the receiver is not the sane. So it is a
17 variant for other reasons; not because of its receiver?
18 | A No. That's not what |'msaying. Wat |I'msaying is a
19 firearmis -- if afirearmis assessed and determ ned
20 to be a variant, it's based on all of the information
21 avai l able. The nature of the receiver is but one

22 el ement in that body of evidence under consideration.
23 And even if a receiver is not exactly the sane as the
24 original firearm it can still be a variant. |t can be
25 a scaled up version, a scaled a down version. It can
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1 have sonme nodification to it and still be a variant.
2 So --
3| Q Is the Adler B-210 receiver a variant of an AR
4 receiver?
5| A Sorry, could you repeat the question.

6| Q Yeah. |s the Adler B-210 receiver a variant of an AR

7 recei ver?
8| A It's comng through to ne scranbled. |'m not
9 under st andi ng what you're sayi ng.

10 | Q Can you hear nme okay now?

11 A Yes.

12 | Q Do you want to turn up the volunme so you can hear ne
13 okay?

14 | A No. | can hear you. |It's nore a question of sone
15 di stortion on the sound, and | couldn't hear you.

16 | Q Ckay. So is the Adler B-210 receiver a variant of the

17 AR receiver?

18 | A | don't have the details in front of me to answer that
19 qguesti on.

20| Q Is it possible to have a gun that has a receiver that
21 is conpletely different from another gun and still be a
22 vari ant of that gun?

23 | A It depends on what you nean by conpletely different.

24 | Q Conpl etely unrel at ed.
25 | MR MACKI NNON: Ckay. Go ahead.
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1| A Vell, if by conpletely different you nean conpl etely

2 unr el at ed.

3 Q MR BOUCHELEV: Yeah. Let's say you have -- one

4 Is a bolt-action rifle; the other is a sem-automatic

5 rifle; they have conpletely different receivers. Can

6 one be a variant of the other?

70 A Yes, it's entirely possible. There are AR platform

8 firearnms, for exanple, that are bolt-action or

9 punp-action, and they're still variants, even though

10 the action type is different. So it is, in principle,
11 possi bl e. Not very common.

12 | Q Ckay. And there are variants for these ones unrel ated
13 to the receiver, correct?

14 | A No. As | said before, the receiver is considered al ong
15 with all of the other evidence that's available. And
16 even though a receiver is not identical, it may still
17 be related to the original firearm And that cannot be
18 determ ned except through the assessnent process |

19 descri bed earlier.

20| Q But how can a bolt-action rifle receiver be related to
21 the AR-15 receiver?

22 | MR MACKI NNON: Sorry, are you still talking about
23 this gun, the gun that you referred to, the Adler gun?
24 | MR BOUCHELEV: No. We're tal king about a

25 di fferent exanple now.
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1 MR, MACKI NNON: kay. Just so | understand, which
2 gun are you tal king about?
3| MR BOUCHELEV: W're talking in general. It's a
4 hypot heti cal question, which | amallowed to ask on a
5 Cross-exam nation --

6 | MR MACKI NNON: You are. But there's been so nuch
7 detailed answer, | just can't renenber if this

8 particul ar one had been asked.

9 VWhat | believe | nentioned here earlier is that there
10 are a nunber of exanples of firearns within the AR

11 platformthat have an action type other than

12 sem -autonmatic, and they are still variants.

13 The receiver is simlar but not exactly the sane
14 as an AR-15 --

15 VMR, BOUCHELEV: kay. But hold on a second. Just
16 a second. | nean, | think we're getting away fromthe
17 point. The point is you told nme that it's possible to
18 have a gun that has a conpletely different receiver

19 from another gun and still be a variant of that gun.
20 That's what you' ve just told ne.

21 And so it logically follows -- there is no other
22 possi bl e |1 ogi cal conclusion that one can nake that if
23 the receiver is conpletely different and yet the gun is
24 still a variant, then it is a variant for reasons

25 unrelated to the receiver. Do you agree with that?
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1| A | agree with you in part. | agree with you that other
2 I nformation other than the receiver is considered. As
3 | nmentioned before, all information available is
4 eval uated; however, | would disagree with you in your
5 statenent that a receiver can both be conpletely
6 different and still related to the original firearm
7 It may be different but be a scaled up or scaled
8 down version. So it doesn't have the same di nensions
9 as the original, but it's still clearly derived from

10 it. So there still can be a link --

11| Q Wll, let's say it's not derived. Let's say the

12 receiver, itself, was not derived fromthe original

13 gun. Can it still be considered a variant?

14 | MR MACKI NNON: Ckay. Can we relate this to a

15 concrete gun that you're -- that is in your expert

16 report, because this --

17 | MR BOUCHELEV: Yeah. This is a hypothetical

18 questi on.

19 | Q So the questionis, is it possible -- we're trying to
20 understand -- | think the reason why everyone is having
21 so much difficulty is that it's very difficult to

22 understand what is actually nmeant by the termvari ant,
23 and this is what we're trying to establish and what

24 we' ve been trying to establish for the past five hours.
25 So what I'mtrying to understand is this: 1Is it
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1 possi ble for a gun to have a receiver that is not
2 derived fromany other receiver and still be a variant
3 of anot her gun?
4 So to put it in nore concrete terns, okay, let's
5 say you have a gun that has a receiver that is not
6 derived fromthe AR design. |Is it possible for this
7 gun to still be a variant of an AR 157
8 Yes. And I'Il give you an exanple of that. | don't
9 have one -- well, actually if you refer to the
10 Hender son case you spoke to ne earlier, we have an
11 exanpl e of the AP80, which is a variant of the AK-47
12 but has -- does not have a receiver in conmon.
13 Also there are firearns which are explicitly
14 listed in the regulations which are .22 long rifle
15 variants of the AR- 15, which do not share the sane
16 receiver.
17 So, yes, in principle it's possible and exanpl es
18 coul d be cited.
19 kay. So let's use the exanple of the .22 long rifle
20 guns that do not share a receiver but are stil
21 variants. So they are variants despite the fact that
22 the receiver is not derived fromthe AR design,
23 correct?
24 Yes. Because the -- whether a firearmis a variant or
25 not depends on where the design was derived from
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1 So the receiver is not the sane as the original,
2 but the entire firearmis derived fromthe original for
3 Sone pur pose.
4| Q Ckay. So let's say | buy one of the -- or | have one
5 of these guns and | keep the receiver but get rid of
6 all the other conponents and replace themwth
7 sonet hing conpletely different. Is it still a
8 prohi bited firearnf
9| A Wel |, that depends on the details. Which gun? Wich
10 accessories are you changing? And how do the two
11 before -- how does the before and after conpare?
12 So without details it's inpossible to answer that
13 questi on.
14 | Q Ckay. But it is possible if you now end up with a gun
15 that does not have the sane conponents other than the
16 recei ver, correct?
17 | A ' mnot sure what you're getting at with that question.
18 | MR MACKI NNON: These hypot heti cal questions have
19 been asked over and over along with very detail ed
20 questions and detailed answers. W' re now at 4:00,
21 when we' re supposed to break. So perhaps we could go
22 off the record to determ ne what happens next.
23 | MR BOUCHELEV: No, let's do it on the record so
24 if there is a dispute later, so that there is no
25 anbi gui ty.
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VR, MACKI NNON: Al right. So how |long do you

expect to be?

BOUCHELEV.: |"mnot going to finish today.
I'"'mgoing to need an additional -- we're going to need
sone extra tine, plus Ms. Ceneroux, of course, wll
need to ask sone questions as well.

MACKI NNON: kay. |I'mjust asking for you
because the | ast estimte you gave us, which was this
week, said two days, the 29th and 30th, for all the
counsel .

BOUCHELEV: No. Counsel, | didn't give you
any estinmate. You are m staken.

MACKI NNON: Actually, you did. There's an
emai |l from you.

BOUCHELEV: Yeah. | didn't say that it would
be two days. Plus | wanted to end at 5 today and
yesterday, and you didn't agree to that, okay. Now --

MACKI NNON: ' mjust asking for your estimate
of time right now.

BOUCHELEYV: Counsel, it's very hard for nme to
say because | have to factor in the possibility of your
objections. | have to factor in, you know-- M. Smth
sonetinmes is giving very lengthy answers to sinple
guestions, and |I'mdoing ny best not to interrupt him

because | don't want, you know, to cut off his
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1 cross-exam nation, but a lot of these questions could
2 be done -- could be answered in a nuch nore sinple
3 fashion. But it is what it is.

4 So I'"'mnot going to give you an estimte now. |
5 think that if | had an extra day, | would be able to
6 conpl ete ny evidence, but it's not a guarantee.

7 1 MR MACKI NNON: Ckay. So you're now saying you --
8 | disagree with your statenent you' ve just nade, and
9 the record will show for itself. |1've actually not

10 interjected for many hours apart fromthe odd little
11 guesti on.

12 But we're now at the end of our tinme of the

13 estimated stated days. He's been here -- well, he's
14 been here all day since 10:00 to 4:00. Yesterday the
15 sanme tinme. The other counsel finished her

16 cross-exam nation within three hours. W thought the
17 estimate would all be done with all three counsel, and
18 you' ve gone way over, at least if you're going to

19 divide it equally.

20 So I'm asking again for an estinmate of tinme. You
21 shoul d know by now how rmuch tine you need to finish

22 this.

23 | MR BOUCHELEV: | can't give you an exact figure,
24 but | think an extra day woul d be sufficient.

25 | MR MACKI NNON: A full day?
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MR, BOUCHELEV: Yes.
MR, MACKI NNON: Ckay. Well, this is not on the

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

nerits, so where does all this go on the issues in the

I njunction? Because you're getting into sone nitty

gritty --

MR. BOUCHELEV: Yeah. | --

VR, MACKI NNON: -- that is not relevant to the
I njunction.

MR, BOUCHELEV: Counsel, | disagree with you, and
| amnot obligated to preview the argunents that |
intend to nake at the injunction application. But |
think that other counsel will disagree with you that ny
questions are not relevant. | think you are the only
one who has that opinion.

MR, MACKI NNON: Ckay. So right now you think you
need anot her five hours of total cross-exam nation of
M. Smith to finish?

MR. BOUCHELEV: Well, it may be less than that,
but I"mreluctant to give you that nunber because |
don't want you to say, Aha, you told ne an hour and a
hal f and now you want nore.

So yeah --
MR, MACKI NNON: Most counsel can fit their

cross-exam nations into the tine estinates that are

gi ven.
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1 So, anyways, then we'll end it here, then.
2| MR BOUCHELEV: Ckay. Well then we'll have to
3 continue on anot her day.
4 | MR MACKI NNON: Well, nmaybe. W'l see.
5| MR BOUCHELEV: So just on a finishing note, then.
6 So this cross-exam nation i s being adjourned.
7 And, M. Smth, in case your counsel did not
8 mention this to you, you are not allowed to discuss the
9 case with himuntil we conplete the -- all the
10 Cross-exam nations are conpl et ed.
11 MR, MACKI NNON: Well, you don't need to advise him
12 in any way. He knows. He's been given the right
13 advi ce.
14
15 (Proceedi ngs ended at 2:07 p.m M
16
17
18
19
20
21
22
23
24
25
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4| 181 to 357 are a conplete and accurate transcript of the
5| proceedi ngs taken down by ne in shorthand and transcri bed
6| fromny shorthand notes to the best of ny skill and
7| ability.
8
9| | further certify that this questioning was conducted in
10 | accordance with the Al berta Protocol for Renote

11 Questi oni ng, Revised 05/05/2020.

12

13| Dated at the Gty of Calgary, Province of Al berta, this
14 | 3rd day of Novenber, 2020.

15

16

H MM

18

19 Melinda M Heinrichs, CSR(A)

20 Oficial Court Reporter

21

22

23

24

25

amicusreporting.com
403.266.1744



Canadian Coalition for Firearm Rights et al v. Attorney General
Murray Smith - Continued on 10/30/2020

359

1 -1 NDEX -
2 MURRAY SM TH
3 Cct ober 30, 2020
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7| provided as a courtesy only. It is reconmmended that the

8 | reader refer to the appropriate transcript pages to ensure

9 | conpl eteness and accuracy.

10

11 *** EXH Bl TS* * *

12 none entered

13

14 *** UNDERTAKI NGS REQUESTED* * *

15 UNDERTAKI NG NO. 4 - To provide any additional
16 I nspection reports that were produced after My
17 1st, 2020 - REFUSED

18
19 *** OBJECTI ONS* * *

20 OBJECTI ON TAKEN to answering the question: Do you
21 personally believe that it should be banned?

22
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24 Ranger XT3 Tacti cal
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1 OBJECTI ON TAKEN to answering the question: 1'm 335
2 just trying to understand how can you possibly

3 di spute M. Bader's evidence in respect of this

4 particul ar gun, being the XT3 Tactical, when you

5 don't even know what that gun is?

10
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13
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16
17
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 01  (Proceedings commenced at 8:00 a.m. MT)

 02  THE COURT REPORTER: Counsel, as you all know, because we

 03  are using a virtual connection, everyone is going to have

 04  to be more conscious than ever of not speaking over each

 05  other.

 06  If I cannot hear the end of a question or the beginning of

 07  an answer, you are going to have a very poor record.  If I

 08  have to consistently interrupt because I cannot hear or

 09  understand something that is said, you will not have a good

 10  examination flow.

 11  If there is an objection, I must be able to hear it and

 12  know who is objecting.  If I do have to interrupt, please

 13  be patient and understand my goal is to provide you with a

 14  perfect record of these proceedings.  Please move your

 15  papers and/or legal pads away from your phone so there is

 16  no ambient noise.

 17  From time to time we've noticed the audio can be affected,

 18  and if so, we may need to stop the proceedings and wait a

 19  moment for the audio to improve, either by reconnecting or

 20  asking that everyone use the conference call number if

 21  you're using computer audio.

 22  Would the witness please identify himself and spell your

 23  first and last name?

 24  THE WITNESS:             Murray Smith.  Spelled

 25       M-U-R-R-A-Y, S-M-I-T-H.
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 01  THE COURT REPORTER:      Thank you.  Our witness today is

 02       Murray Smith.  If there are any questions about the

 03       witness' identity, would counsel please advise on the

 04       record now.

 05  MURRAY SMITH, affirmed, questioned by Ms. Warner:

 06  Q.   Mr. Smith, thanks for being here today.  As the court

 07       reporter mentioned, my name is Laura Warner.  I'll be

 08       the first counsel asking you questions today.  Can you

 09       hear me all right?

 10  A.   You're speaking quite faintly, and my hearing is not as

 11       good as it used to be, so I would appreciate a little

 12       more volume, if I could.

 13  Q.   Sure.  I'll do my best.  And if it's still an issue,

 14       let's see if we can get the volume cranked up on your

 15       end.

 16            Just to confirm, you've just affirmed, and you'll

 17       tell the truth today?

 18  A.   Yes, indeed.

 19  Q.   And, sir, you swore an affidavit in Federal Court File

 20       Number T-735-20?  Do you have a copy of that in front

 21       of you?

 22  A.   Yes.  That's T-735-20?

 23  Q.   That's right.

 24  A.   Yes, I have it in front of me.

 25  Q.   And you understand that you're here today to answer

�0007

 01       questions about that affidavit?

 02  A.   Yes.

 03  Q.   Sir, I'm going to start off with a few sort of formal

 04       administrative things.

 05            So to start with, you've agreed to be

 06       cross-examined by way of videoconference today?

 07  A.   Yes.

 08  Q.   And you agree that you will not record or broadcast

 09       this cross-examination in any way?

 10  A.   No.

 11  Q.   And you will not mute or turn off your microphone,

 12       camera, or speakers or move out of view of the camera

 13       during this cross-examination unless agreed upon or

 14       otherwise directed to do so by me?

 15  A.   Yes.

 16  Q.   And you will not view during this cross-examination any

 17       device, documents, apps, or information other than your

 18       affidavit or as requested or presented to you during

 19       this cross-examination?

 20  A.   Yes.

 21  Q.   Can you please confirm that you have closed and will

 22       not re-open any other windows on your computer during

 23       this cross-examination?

 24  A.   Yes, that's correct.

 25  Q.   And finally, you will not communicate in any way with
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 01       any party outside of the virtual meeting during this

 02       cross-examination?

 03  A.   Yes.

 04  Q.   Okay.  Another sort of administrative matter, we sent

 05       some documents yesterday that are things that I may ask

 06       you to refer to today.  I understand there were

 07       potentially some difficulties, so I wanted to confirm

 08       that you have those documents available to you in some

 09       way?

 10  MR. MACKINNON:           Just for counsel's information, it

 11       was way too large for, barely, us to get it into our

 12       system, so if Murray's at home with his own small

 13       system -- so he couldn't get it.  So he doesn't have

 14       it.

 15            We're on a secure laptop, which isn't his, and it

 16       doesn't accept emails because it's in a secure room

 17       area, so can you put whatever document you want to put

 18       onto Zoom so he can see it?  Because we can't print out

 19       570 megabytes in 20 hours.

 20            Can you put whatever document on the shared screen

 21       or whatever you want to put to him?

 22  MS. WARNER:              Let's try to proceed that way, and

 23       if we run into issues in terms of speed, then we'll

 24       take a break and figure something out.

 25  Q.   So, sir, I just want to confirm that you'll let me
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 01       finish my questions before you start to answer; that's

 02       something that the court reporter touched on.  That

 03       leads in my next point, which is that I want you to

 04       ensure that you'll provide an audible response to each

 05       question I ask.  So a head nod or an "mm-hmm" won't

 06       work for the purposes of the court reporter, so if you

 07       could just confirm that you'll provide an audible

 08       response to each question.

 09  A.   Yes, I will.

 10  Q.   Great.  And will you please confirm that you'll let me

 11       know if you don't understand a question that I've asked

 12       you?

 13  A.   Yes, I will ask for clarification, if needed.

 14  Q.   Great.  And just to help things, hopefully, goes as

 15       smoothly as possible during this cross-examination, I

 16       would like to just get on common ground about certain

 17       terms that we might be using over the next little bit.

 18            So the first thing is I might refer to something

 19       called "the regulation."  That's something that you

 20       have defined in your affidavit at paragraph 14.  It

 21       refers to a regulation that was promulgated on May 1 of

 22       2020.  I want to confirm that if I use the term "the

 23       regulation," you'll understand that that's what I'm

 24       referring to.

 25  A.   Yes.  So as I understand it, then, when you refer to
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 01       "the regulations," you're referring to only the

 02       amendments which took place on May the 1st?

 03  Q.   That's right.  And that's distinct from the 1998

 04       regulation.  If I refer to the 1998 regulation, which

 05       you have defined at paragraph 12 of your affidavit, I

 06       will identify that as "the 1998 regulation" or "the

 07       former regulation."  Do you understand that?

 08  A.   Yes.  I understand it in the context of the 1998

 09       regulations, yes.

 10  Q.   Okay.  And you also in your affidavit defined the Royal

 11       Canadian Mounted Police as the "RCMP," and I may do the

 12       same; do you understand that?

 13  A.   Yes.

 14  Q.   And you've defined the Canadian Firearms Program as the

 15       "CFP."  I may do the same; do you understand that?

 16  A.   Yes.

 17  Q.   You've also defined the Specialized Firearms Support

 18       Services as the "SFSS," and I may do the same; do you

 19       understand that?

 20  A.   Yes.

 21  Q.   You've defined the Firearms Reference Table as the

 22       "FRT," and I may do the same; do you understand that?

 23  A.   Yes.

 24  Q.   And if you'll flip to paragraph 25 of your affidavit.

 25       Let me know when you have that in front of you.
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 01  A.   Yes, I have paragraph 25.

 02  Q.   Okay.  In that paragraph, you say: (as read)

 03            "The FRT refers to 'named variant' to

 04            describe a variant which is explicitly

 05            listed in the Regulation and to 'unnamed

 06            variant' to describe a variant that is

 07            not expressly listed in the Regulation."

 08       And I may use "named variant" and "unnamed variant" in

 09       that same way.  So you understand that?

 10  A.   Yes, I do.

 11  Q.   Sir, if I refer to the "Governor General in Council" or

 12       the "GIC," who would you understand that I am referring

 13       to?

 14  A.   Yes.

 15  Q.   Who would you understand that I'm referring to?

 16  A.   The GIC?  That, to the best of my knowledge, is a

 17       committee of the federal cabinet.

 18  Q.   Okay.  That's fine.  So we can act on that same

 19       understanding; that if I refer to "Governor in Council"

 20       or "GIC," I'm effectively referring to cabinet acting

 21       in its legal authority.

 22            And if I refer to the "AGC," you'll understand

 23       that I'm referring to the Attorney General of Canada?

 24  A.   Yes, I do.

 25  Q.   Okay.
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 01            So, sir, just turning now to talk a little bit

 02       about you and your background.  To start with I would

 03       like to confirm whether or not you had -- did you have

 04       any firearms or ballistics training before you joined

 05       the RCMP?

 06  A.   I had some experience with ballistics through

 07       self-study.  I began using firearms in the late 1960s,

 08       early 1970s as an individual firearms owner.

 09            One of the things that I did was build my own

 10       chronograph from scratch.  And chronographs were very

 11       unusual electronic devices in those days used for

 12       measuring bullet velocity.  So I designed and built my

 13       own, as I have a hobby background in electronics, as

 14       well.  So in the course of doing so, I learned through

 15       self-study considerable information about ballistics.

 16            Also while I was at university, again, in the

 17       1970s, I undertook a science degree.  Part of that was

 18       training in mathematics and, in particular,

 19       differential equations.  So part of my self-study was

 20       becoming acquainted with the differential equations

 21       that govern exterior ballistics.

 22  Q.   Okay.  And so my next question was going to relate to

 23       your formal education, and you've confirmed that your

 24       formal education is BSc in chemistry, right?

 25  A.   That's correct.
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 01  Q.   And I think your evidence just now was that that

 02       included some mathematics courses which you would say

 03       had some relation to later work that you did in

 04       ballistics, right?

 05  A.   Yes.  My university education in the sciences includes

 06       primarily chemistry, mathematics, and physics.

 07  Q.   Right.  And from there, when you started your

 08       professional career, that was with the RCMP in 1977,

 09       right?

 10  A.   Yes, correct.

 11  Q.   And your first role was as a forensic firearms

 12       specialist, right?

 13  A.   Yes.

 14  Q.   Would it be fair to say that you were effectively

 15       trained to do that role on the job?

 16  A.   The sound dropped out for a moment.  Could you repeat

 17       the question, please.

 18  Q.   You bet.  Is it fair to say that as a forensics

 19       firearms specialist, you were effectively trained how

 20       to do that role on the job?

 21  A.   Yes.  My training as a forensic scientist was a

 22       culmination of taking advantage of the knowledge that I

 23       had already acquired prior to joining the RCMP plus

 24       additional training which took place after I joined the

 25       RCMP, which took place over the course of about
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 01       18 months.

 02  Q.   Okay.  And I understand that you worked with the RCMP

 03       in different capacities between 1977 and May of 2020.

 04       On which specific day did you retire in May of 2020?

 05  A.   May 20th of 2020.

 06  Q.   And you now consult for the Canada Firearms Program; is

 07       that right?

 08  A.   That's correct.  Starting in June of 2020.

 09  Q.   When in June?

 10  A.   June the 8th.

 11  Q.   Sir, you've said in your affidavit that you were asked

 12       by counsel for the AGC to provide an opinion in respect

 13       of certain applications for injunctive relief.  Did you

 14       receive those instructions in writing?

 15  A.   No, I don't believe so.  No.

 16  Q.   How did you receive them?

 17  A.   Verbally.

 18  Q.   So you don't have any instructions about the scope of

 19       your affidavit in writing?

 20  A.   Not that I'm aware of.

 21  Q.   Did anyone help you in providing your opinion that is

 22       included in your affidavit?

 23  A.   Yes.  The Department of Justice legal counsel did a

 24       considerable portion of the drafting of my affidavit.

 25       That said, when I look through the affidavit, many --
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 01       much of the language came directly from me.

 02  Q.   Maybe just help me understand that a little bit better.

 03       What did that process look like?

 04  A.   The way the process worked was counsel provided a

 05       template for the affidavit with all of the formalities

 06       that are attached to an affidavit filled in because I'm

 07       not familiar with the Rules of Court the same way they

 08       are.  And very general statements about what they

 09       anticipated my evidence would be, and then I fleshed it

 10       out from there.

 11            And the majority of the paragraphs in my affidavit

 12       all contained content directly from me or material

 13       which I have reviewed and agreed with.

 14  Q.   Sure.  So it sounds to me like that initial template

 15       affidavit, as you've called it, basically served a

 16       function of effectively being a written request or

 17       written instructions about what they were looking for

 18       from you, right?

 19  A.   It helped define the scope of -- that I was being

 20       requested to produce an affidavit for.

 21  Q.   Sure.

 22  MS. WARNER:              So, Counsel, I would like to

 23       request a copy of that initial template affidavit.

 24  MR. MACKINNON:           You don't have a basis for asking

 25       for drafts of an affidavit.  That's -- at least in
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 01       Ontario you need a -- you can't just fish for drafts

 02       unless you establish a basis in evidence that requires

 03       it to be produced.

 04            And we don't -- we're not here to provide

 05       undertakings either.  This is a cross-examination; not

 06       an examination for discovery.

 07  MS. WARNER:              Sure.  So I'm looking for it in

 08       the sense that it serves as written instructions to the

 09       witness.  So on that basis, are you willing to provide

 10       it?

 11  MR. MACKINNON:           No.  For the reasons I just gave.

 12  MS. WARNER:              Okay.

 13             UNDERTAKING NO. 1 - To provide a copy

 14             of the initial template affidavit given

 15             to Mr. Smith by counsel - REFUSED

 16  Q.   MS. WARNER:       So, sir, I asked you whether

 17       anyone helped you in preparing your opinion, and you

 18       said DOJ counsel, legal counsel.  Did anybody else help

 19       you?

 20  A.   I relied on statistical information from my colleagues

 21       at the Canadian Firearms Program.  And I would pose

 22       direct questions for information that I needed looked

 23       up, and I was provided that information.  This was all

 24       done in that fashion because of the COVID-19

 25       environment we're operating in, and I can't be at the

�0017

 01       office every day where all of my technical resources

 02       are located.  So I would communicate from time to time

 03       with staff members of my former unit to look up

 04       technical information in references which were present

 05       at the office.

 06            So that brings me to my second point, is I also

 07       relied on technical information in the form of

 08       technical books, firearms manufacturers' advertising,

 09       manufacturers' websites, and other general information

 10       that was available to me as technical references.

 11  Q.   Okay.  And, sir, I think you given evidence that you

 12       reviewed the Conduct for Expert Witnesses as part of

 13       finalizing your affidavit?

 14  A.   Yes, I did.

 15  Q.   Okay.  So under that code of conduct it says that:

 16       (as read)

 17            "An expert affidavit shall include the

 18            facts and assumptions on which the

 19            opinions in the report are based and any

 20            literature or other materials

 21            specifically relied on."

 22       And so it sounds to me like you just described some

 23       statistical and technical information that you did, in

 24       fact, rely on in completing your report, right?

 25  A.   Correct.
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 01  Q.   And I don't see that included anywhere in your report,

 02       and I would request that that be provided.

 03  A.   Where such information was used, it's referred to in

 04       the text of the affidavit.  The source is identified as

 05       part of the affidavit.

 06  MS. WARNER:              So, Counsel, I would request a

 07       list of the information and a description of the facts

 08       and assumptions relied upon.

 09  MR. MACKINNON:           He has just answered the question,

 10       and, again, we are not here to provide undertakings.

 11       So that's a no to the question.

 12  MS. WARNER:              Mr. MacKinnon, I'm struggling to

 13       hear you.  If you could just speak up a little bit

 14       louder.

 15  MR. MACKINNON:           Okay.  He answered the question

 16       for you, that it's in the text of the affidavit.  And

 17       secondly, we are not here to provide undertakings, to

 18       provide documentation, which is not the purpose of this

 19       cross-examination.  So those are the two reasons.

 20             UNDERTAKING NO. 2 - To provide a list

 21             of the information and a description of

 22             the facts and assumptions relied upon

 23             by Mr. Smith - REFUSED

 24  Q.   MS. WARNER:       Mr. Smith, how did you determine

 25       the scope of documents that you would review and rely
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 01       on in preparing your report?

 02  A.   That depended on the subject that I was drafting

 03       content for the affidavit for.  If I -- if I knew the

 04       answer from memory, I would simply draft from memory,

 05       but if I had to look up a particular number or find an

 06       illustrative example, then I would go to technical

 07       resources to obtain it.

 08  Q.   And which affidavits filed by the applicants did you

 09       review in preparing your own affidavit?  Do you know

 10       whether you reviewed all of them, or did you only

 11       review some of them?

 12  A.   I'm just -- I'm thinking for a moment on what the

 13       sequence of events was.  I believe that most of my

 14       affidavit was drafted before I ever saw any other

 15       affidavits.

 16            But I may have seen some, and I -- because the

 17       timing overlapped, I can't remember precisely -- where

 18       I did refer to affidavits, I did mention it in the text

 19       of my affidavit, I believe.  For example, if you look

 20       at paragraph 78 of my affidavit, you'll see that I

 21       referred to three other affidavits that I referred to.

 22       And I also believe earlier in the document I referred

 23       to Mr. O'Dell's --

 24  Q.   I have seen that.  And so that's my question.  So two

 25       things:  The first thing is can you please explain to
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 01       me the timing.  When did you first start preparing your

 02       affidavit?

 03  A.   I don't recall the specific date.  It would --

 04  Q.   What's your best recollection?  Was it after May 1st of

 05       2020?

 06  A.   Oh, yes.  I would have started my affidavit around the

 07       beginning of September, but as for the precise date, I

 08       didn't keep track of that.

 09  Q.   Okay.  And it was sometime after that that you reviewed

 10       some affidavits.  And so then my second question is,

 11       for the ones that are listed in your affidavit, is that

 12       all of the ones that you reviewed, or did you review

 13       some that you haven't described in your affidavit?

 14  A.   I have reviewed others, which I did not describe in my

 15       affidavit, but the majority of those, I think, were

 16       reviewed after my affidavit was completed.

 17  Q.   So would it be fair to say that they were provided to

 18       you by counsel?

 19  A.   Yes, that would be correct.  It seems to me I saw some

 20       of them on the internet, as well.  For example,

 21       Mr. Timmins, I think, is published on the internet.

 22  Q.   Okay.  But, generally, in terms of the affidavits that

 23       you that reviewed, they were ones that you were asked

 24       to review by counsel; is that right?

 25  A.   Yes.
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 01  Q.   All right.  So you've also stated in your affidavit,

 02       you've listed the topics that you were asked to provide

 03       evidence on; you've done that at paragraph 5 of your

 04       affidavit.

 05            Let me know when you have that in front of you.

 06  A.   Yes.  Those are topics which I expressly commented on,

 07       as listed in paragraph 5.

 08  Q.   And did you know to comment on those because they were

 09       included in the template that was sent to you?

 10  A.   I believe it was, yes.

 11  Q.   So your evidence is that you were asked to provide

 12       evidence on these topics, and so it was, in fact,

 13       counsel who listed the topics for you?  Or were there

 14       any topics where you said to them, Well, shouldn't I

 15       also speak about this?

 16  A.   It was primarily counsel which identified the topics

 17       that I was asked to address in my affidavit.

 18  Q.   Okay.  And you say "primarily."  So which were the

 19       topics that you said you thought you should provide

 20       your opinion on?

 21  A.   I'm not sure what you mean by your question.  I'm

 22       sorry.

 23  Q.   You just said it was primarily counsel who asked you to

 24       give evidence on a particular topic, and so when you

 25       said "primarily," that suggested to me that there were
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 01       some topics that you identified.  I wanted to know

 02       which ones those were?

 03  A.   I just -- I just don't know right offhand.  I have to

 04       go through my affidavit and compare the topics listed A

 05       through E in paragraph 5 and compare them to the text

 06       that's in the affidavit and look at what is different.

 07            For example, I brought in information about my

 08       background, my CV, in the affidavit, and that's not one

 09       of the items listed in paragraph A through E.

 10            So without the opportunity to review my affidavit

 11       in full, I can't give you an item-to-item list of

 12       what's in the affidavit that pertains to any of those

 13       five items and what is above and beyond that.

 14  Q.   Okay.  Let's start with the first one.  So you said

 15       that you were asked to provide evidence about the FRT.

 16       And I just wanted to confirm that your knowledge about

 17       the FRT doesn't relate, for example, to your formal

 18       education in chemistry; it relates to on-the-job

 19       experience with the RCMP, right?

 20  A.   Correct.  It relates to my experience as the manager of

 21       the Firearms Reference Table unit.

 22  Q.   Right.  And so to give evidence about the FRT, you

 23       would effectively have to be somebody who was or had

 24       been employed by the RCMP, right?

 25  A.   To know about the FRT?  I'm not sure exactly what

�0023

 01       you're asking me there.

 02  Q.   To give what you've described in your affidavit as

 03       expert evidence about the Firearms Reference Table,

 04       that's something that you would learn because you had

 05       worked with the RCMP, right?

 06  A.   Well, that's how I learned it.  There are users of the

 07       FRT outside of the RCMP who could speak to what it does

 08       and how it works.  So it's not just me who is able to

 09       talk about it.

 10  Q.   In terms of the fact that you've been asked to give an

 11       expert opinion about the FRT, would you agree with me

 12       that there's no public resource that I could refer to

 13       to learn the kinds of things that you've explained in

 14       some detail in your affidavit?

 15  A.   Most of the -- most, if not all, of the information

 16       that I gave in my affidavit would have been available

 17       to the public, for example, via the access to

 18       information protocol process.

 19            It would have been available -- or much of it

 20       would have been available to anyone who made queries to

 21       the Firearms Program.  And, in fact, over the years, I

 22       have drafted responses to many individuals, many

 23       businesses and many in the press on questions about the

 24       FRT, what it does, and how it functions.

 25            So it's not -- it's not something that is kept
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 01       secret.  It's quite openly available.  We haven't

 02       published a treatise on that subject, but we're not

 03       hiding the information either.

 04  Q.   For sure.  And I didn't mean to imply that you were.

 05       And in your answer there, when you say "we," are you

 06       referring to the SFSS in particular or the CFP?

 07  A.   Well, as manager of SFSS, I would have overseen all of

 08       the correspondence that came to and left that

 09       organization, but that doesn't mean I drafted it all

 10       personally.

 11            So there was a staff of about 30 people when I

 12       retired, and on many occasions, the SFSS staff would

 13       respond directly to a query.  So the -- when I say

 14       "we," I'm referring to myself and my staff who would

 15       respond to questions or challenges against the FRT.

 16  Q.   Right.  And people direct those inquiries to the SFSS

 17       and to the CFP?  That's who I contact to get answers

 18       about the FRT, right?

 19  A.   Yes, that's correct.  Although we do -- in the CFP we

 20       do have a communications division that pools answers

 21       previously given.  So if a question is asked a second

 22       time by someone, the communications and media services

 23       may just answer it without it being referred to SFSS,

 24       if it's something that's been answered before.

 25  Q.   Sure.  Somebody within the CFP would do that, right?
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 01  A.   Correct.

 02  Q.   And you've said that one of your current

 03       responsibilities is to transfer your knowledge and

 04       history to the incoming manager.  Who is the incoming

 05       manager?

 06  A.   There is a temporary manager right now acting since I

 07       retired.  Her name is Kimberley Glass.

 08  Q.   And part of what you're doing right now is what you've

 09       described as transferring your knowledge and history,

 10       including about the FRT, to Ms. Glass?

 11  A.   Yes, that's correct.

 12  Q.   Okay.  And another thing that you've said that you were

 13       asked to give evidence on is the definition of the term

 14       variant and how the RCMP determines variants.  And,

 15       again, your qualifications that allow you to provide

 16       that evidence are the fact that you personally have had

 17       to think about the definition of the term variant and

 18       apply that within your responsibilities with the CFP;

 19       is that right?

 20  A.   Yes.  That's where my expertise comes from, is from

 21       having applied the term in the course of populating the

 22       Firearms Reference Table with information about

 23       firearms.

 24            I would also point out that the term variant is

 25       not used alone.  The expression, I believe, is "variant
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 01       or modified version," which operate together.  We

 02       typically, and the firearms community typically, uses

 03       the word variant to mean both.

 04            So where I use the word "variant," unless I

 05       specify otherwise, what I mean is variant or modified

 06       version; not just the word "variant" alone.

 07  Q.   Okay.  And thanks for clarifying that.  You haven't

 08       said that anywhere in your affidavit, right?

 09  A.   No.

 10  Q.   And just to be clear, I know we're all motivated to be

 11       as efficient as we can over the next couple of days.

 12            So right now I'm just focused on your paragraph 5

 13       and what you have said in terms of what you were asked

 14       to give evidence about, and I was just confirming that

 15       when you say there, "The definition of a 'variant,' how

 16       the RCMP determines variants," I was just confirming

 17       with you that the qualifications that you bring to give

 18       that evidence relate to the experience you had in the

 19       RCMP, and I think your answer to that was effectively,

 20       yes, right?

 21  A.   Yes.  And to clarify, what I believe I said was that's

 22       how I obtained my experience.

 23  Q.   Right.  And I think we would be on common ground, just

 24       in clarifying, that based on your CV, it's evident that

 25       you're not a lawyer and so your qualifications don't
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 01       derive from any particular expertise in legal

 02       interpretation; that's right?

 03  A.   No.  My qualifications are primarily technical.

 04  Q.   Right.  And just to confirm from your CV, also, you're

 05       not an engineer, and so your qualifications in that

 06       regard don't relate to any particular expertise in

 07       engineering, right?

 08  A.   No.  I don't have any formal education in engineering.

 09  Q.   Yeah.  And you've said at paragraph 5 (b) that you were

 10       also asked to give evidence about "the use of the term

 11       variant by gun retailers and gun owners."

 12            And, sir, it would be fair to say that gun

 13       retailers and gun owners might have their own

 14       understanding of the term variant that might be

 15       different from yours, right?

 16  A.   Yes.  The level of knowledge varies from one business

 17       to another or from one individual to another.

 18  Q.   Right.

 19  A.   I would agree with that.

 20  Q.   Right.  And you've also said that one of the topics

 21       that you were asked to provide evidence on is how

 22       muzzle energy thresholds and bore diameters are

 23       measured by the RCMP.  And, again, just confirming that

 24       your expertise in that area wouldn't relate to your

 25       formal education in chemistry or to any legal
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 01       background.  Again, your qualifications there stem from

 02       the work that you have done with the RCMP over the

 03       years, right?

 04  A.   Yes.  The -- most of that would come from my experience

 05       with the RCMP, but the principles, for example, of

 06       muzzle energy, that goes back to my education at

 07       university in physics, for example, where energy is a

 08       phenomenon that is -- that it was part of the physics

 09       curriculum.  So --

 10  Q.   Sure.  I certainly appreciate that point.  I can tell

 11       you that physics was not my favourite subject, and so I

 12       take your point that anybody who has studied physics

 13       certainly may have some understanding and opinion about

 14       things like muzzle energy, right?

 15  A.   Correct.

 16  Q.   Okay.  And I think I understood from your CV that you

 17       worked for the RCMP for your entire professional career

 18       up until May, I think you said, 8th of 2020, right?

 19  A.   That's correct.

 20  Q.   Who did you receive your paycheque from during that

 21       period from 1977 until 2020?

 22  A.   My paycheque came from the Goverment of Canada.

 23  Q.   Okay.  And while you worked for the RCMP, who did you

 24       understand was your boss?

 25  A.   Oh, I had numerous bosses over the course of my career.
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 01       The RCMP has a hierarchical organization much like any

 02       other government organization, and depending on what

 03       particular year you're talking about and what job I was

 04       doing, I would report to various supervisors.

 05  Q.   Okay.  Maybe just let me see if I've understood the

 06       hierarchy correctly, and so I'll just see if I've got

 07       these things right.  The CFP is a, let's call it, a

 08       Canadian government program within the RCMP; is that

 09       right?

 10  A.   That's correct.

 11  Q.   And the commissioner of the RCMP serves as the

 12       commissioner of firearms; is that right?

 13  A.   Yes.  It's a separate and distinct appointment, but

 14       it's usually vested in the same person.

 15  Q.   Okay.  And is the commissioner of firearms responsible

 16       to the Minister of Public Safety of Canada?

 17  A.   I believe that is the case, yes.

 18  Q.   Okay.  And we established earlier that since your

 19       retirement, now you are consulting for the Canadian

 20       Firearms Program, right?

 21  A.   Yes, I am.

 22  Q.   And that's paid work?

 23  A.   Yes, it is.

 24  Q.   How much are you being paid, sir?

 25  A.   My current contract, I am being -- if I give you the
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 01       number on an annualized basis, that would be $107,000

 02       per annum.

 03  Q.   Okay.  Who is paying you that?

 04  A.   The Government of Canada.

 05  Q.   And is that in accordance with a contract that you

 06       entered into with the Government of Canada?

 07  A.   Well, at the present time, I'm what the RCMP refers to

 08       as a temporary employee.  So it's not a -- it's not a

 09       contractor in the same sense as a -- say, as a plumber

 10       would be a contractor, but it's not a full-time

 11       permanent employee either.  It's kind of in between.

 12  Q.   I see.  And so I think that helps explain, for example,

 13       why you -- as I understand it, you still use an RCMP

 14       email address, right?

 15  A.   Yes, I do.

 16  Q.   And do you have a boss within the RCMP at the moment?

 17  A.   Yes, I do.

 18  Q.   Who is that?

 19  A.   That would be Superintendent Suzanne Black.

 20  Q.   Okay.  When was the last time you updated your CV?

 21  A.   It would have been post-retirement, so in June of this

 22       year, I believe.  I believe that is on my affidavit.

 23            Yes.  If you look on page 1 of my affidavit,

 24       you'll see that it's dated June of 2020, so that would

 25       have been the last time that I updated it.
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 01  Q.   Sure.  I think you're referring to Exhibit A of your

 02       affidavit, which is your CV, right?

 03  A.   Yes.

 04  Q.   Okay.  And why did you update your CV at that time?

 05  A.   Because there had been a significant change in my

 06       credentials at that time.  I could no longer accurately

 07       claim to be manager of Specialized Firearm Support

 08       Services; that had terminated on May 20th.

 09            And it also reflected the consultancy I entered

 10       into following that.

 11  Q.   And did you change anything substantively in your CV at

 12       that time, or was it mostly just to reflect your new

 13       role?

 14  A.   The sole change there, I believe, was to reflect my

 15       change in employment status.

 16  Q.   Okay.  And you've had the same employer for your whole

 17       professional career.  So did you rely on this CV

 18       predominantly to basically support you in providing

 19       evidence when needed?

 20  A.   Well, my CV right now at -- the June 2020 CV reflects

 21       the cumulative total of my experience throughout

 22       42 years of service with the RCMP.  At earlier stages

 23       in my career, I would have less experience, and there

 24       would be less content.

 25            So the -- so in that sense, the CV varied
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 01       depending on what particular year you would be

 02       referring to.  So they -- so my CV in 1977 would be

 03       vastly different than my CV today.

 04  Q.   Of course.  I understand from your CV that you've

 05       managed the SFSS since 2008; is that right?

 06  A.   That's correct.

 07  Q.   And you were the head of a team of what you've called

 08       firearm technicians?

 09  A.   Yes.

 10  Q.   And in your affidavit I think you've said that as a

 11       group you collected and assessed technical information

 12       to classify firearms, and one of the reasons that you

 13       did that was to determine if a particular firearm is

 14       non-restricted, restricted, or prohibited for purposes

 15       of the Criminal Code, right?

 16  A.   Yes.  I engaged in those kinds of activities.  The

 17       information is in, you know, para 8 and the few

 18       paragraphs following that in my affidavit.  The -- it's

 19       not quite in the same order as you posed your question,

 20       but, yes, the -- one of my roles was to oversee the

 21       production of the Firearms Reference Table, and that

 22       required firearms to be properly identified as well as

 23       the classification being assessed.

 24  Q.   Right.  So yeah my question was pretty narrow.  It's

 25       basically one of the reasons why you and your team
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 01       reviewed technical information was to determine whether

 02       a firearm was non-restricted, restricted, or prohibited

 03       for purposes of the Criminal Code, right?

 04  A.   That was one of the purposes, yes.

 05  Q.   Yeah.  And that was my question.

 06            So my understanding is that when a technician

 07       would form an opinion about whether a firearm was

 08       non-restricted, restricted, or prohibited, that that

 09       would be recorded in the FRT, right?

 10  A.   Yes.  The technician's assessment would be reported,

 11       and then a second equally qualified technician would

 12       review, and if both of them agreed, then the

 13       information would be published.

 14  Q.   Okay.  You call those, I think, "classifications"

 15       sometimes, right?

 16  A.   Yes.  The office shorthand for that is a classification

 17       determination.

 18  Q.   Okay.  And I think I just understood you to say that

 19       that's made by one person and then reviewed by another

 20       person at basically the same level of seniority?

 21  A.   For the vast majority of the Firearm Reference Table

 22       records, yes.  If the technical issues are more

 23       complex, there is an escalation process available where

 24       the determination can be reviewed by more senior and

 25       more experienced individuals within the SFSS.
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 01  Q.   Okay.  And your evidence in your affidavit is that the

 02       opinions that are reflected in classification

 03       determinations are not intended to be binding, right?

 04  A.   Yes, I believe that is stated.

 05  Q.   You can look at paragraph 12 of your affidavit for

 06       that.

 07  A.   Paragraph 12, yes.  Yes, that's correct.  It is

 08       intended to be non-binding.

 09  Q.   And when you say "intended," you mean by the SFSS and

 10       the CFP?

 11  A.   And the RCMP, as well.  The --

 12  Q.   Right.  And --

 13  A.   The current reference table is a reference database.

 14       No one is forced to use it.  And individuals who do use

 15       it can choose to use the information as they see fit.

 16  Q.   Right.  And so I take that to mean, as you've said,

 17       that those individuals who use it, effectively, would

 18       be free to form their own opinion about a given

 19       firearm, right?

 20  A.   Yes.  And, in fact, that has happened on numerous

 21       occasions.

 22  Q.   And you know, for example, that some of the people who

 23       rely on the FRT are law enforcement organizations,

 24       right?

 25  A.   Yes.  The Firearms Reference Table is widely
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 01       distributed to law enforcement within Canada.

 02  Q.   Is distributed to them, and you know that it's a

 03       resource that they make use of, right?

 04  A.   Yes.  My understanding is that the police view the

 05       Firearms Reference Table as a very useful resource, and

 06       they use it frequently.

 07  Q.   Okay.  And it's also used by, I think you described

 08       them as, administrative decision-makers under the

 09       Firearms Act, right?

 10  A.   It's more broad than that.  It's administrative

 11       decision-makers under the Firearms Act for

 12       registration, for example, but also under the Export

 13       and Import Permits Act for the -- for import and export

 14       permits, and possibly other users that I'm not aware

 15       of.

 16  Q.   Sure.  And I think your point at paragraph 12, which

 17       you've confirmed today, about it not intended to be

 18       binding is that those organizations that rely on the

 19       FRT could reach a different opinion in the SFSS about

 20       the classification of a firearm, right?

 21  A.   Yes, they could.

 22  Q.   And a firearm business could reach a different opinion,

 23       right?

 24  A.   Yes, it could.

 25  Q.   And I suppose an individual gun owner could, as well,
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 01       right?

 02  A.   Yes.

 03  Q.   And I think the point that you make in paragraph 12

 04       about it not being intended to be binding is that

 05       there's no legal authority I could point to to say,

 06       This opinion is right, and this opinion is wrong,

 07       correct?

 08  A.   Yes.  The way I would say it is that the Firearms

 09       Reference Table classification determinations do not

 10       carry the weight of law.  They're not enforceable

 11       determinations.

 12  Q.   Okay.  And so that's your evidence about it not being

 13       intended, as you say, to be binding.  My understanding

 14       is that, as we've discussed, that it is widely used by

 15       law enforcement organizations.  And would you agree

 16       that it is relied on in making decisions about

 17       arresting and charging people?

 18  A.   Yes.  My contact with law enforcement officers would

 19       leave me to believe that the information in the

 20       Firearms Reference Table is important to them in terms

 21       of formulating charges, but it's not the sole

 22       information.  The FRT information combined with a

 23       variety of other information is what leads to the

 24       decision to lay a charge.

 25  Q.   Okay.  And in your affidavit, sir, you've referred to a
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 01       case called Henderson.  Are you aware of that -- well,

 02       I'll give you the pinpoint in your affidavit.

 03  A.   I think that is mentioned in a footnote, I believe.

 04  Q.   Yeah.  Let me know when you have that in front of you.

 05  A.   Do you happen to have the page number?

 06  Q.   So I think it's footnote 9.

 07  A.   Footnote 9, yes.  Correct, yes.  So I see Henderson

 08       there.  Yes.

 09  Q.   And so you were involved in that case, I understand,

 10       that -- I think that you wrote a memo that was then

 11       incorporated into evidence in that case.  Do you recall

 12       that?

 13  A.   Yes, I do.

 14  Q.   And in that memo, in the reported decision from that

 15       case, it says that in that memo you wrote that:

 16       (as read)

 17            "The FRT database is distributed to

 18            federal, provincial, and municipal

 19            police to help correctly identify

 20            firearms in the field and to determine

 21            the correct legal classification of a

 22            firearm for law enforcement purposes."

 23       You would agree that that's accurate, right?

 24  A.   Yes.

 25  Q.   And I can take you to it, but in your CV, you also, I
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 01       think, confirm the same point.  You say that: (as read)

 02            "The FRT is used extensively by police

 03            units specializing in firearms

 04            enforcement."

 05       So that's obviously something that you agree with and

 06       that you know from your experience, right?

 07  A.   Yes.

 08  Q.   Okay.  And so another topic that you touch on in your

 09       affidavit is communication with the public about the

 10       regulation.  Did you play some role in determining how

 11       the public would be communicated with about the

 12       regulation?

 13  A.   Yes.  I had a role to play, primarily technical,

 14       ensuring that the communication was technically correct

 15       where it spoke to technical matters.

 16            The communique was prepared by the RCMP Canadian

 17       Firearms Program Communication Service with input from

 18       all the affected branches of the CFP.

 19  Q.   And the SFSS was one of those affected branches, right?

 20  A.   Yes.

 21  Q.   And so you were a part of providing input about the

 22       communication to the public, right?

 23  A.   Yes.  My -- I had input into the communication to the

 24       public post May 1st.

 25  Q.   Sure.  And in your affidavit, you've described that
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 01       between May 22 and June 5th, a one-page information

 02       sheet was sent to 2.2 million individuals with a valid

 03       firearms licence.  You had some involvement in the

 04       preparation of that one-page information sheet?

 05  A.   Yes.  In fact at both ends I helped prepare the text of

 06       the communique as well as having received one myself,

 07       personally, as a firearms owner.

 08  Q.   Sure.  And you've provided an example of one of those

 09       at Exhibit C to your affidavit.

 10            And then you've also said that on May 15th of

 11       2020, an information sheet was sent to 4,500 firearms

 12       businesses.  And, again, did you have some involvement

 13       in preparing or reviewing that communication?

 14  A.   Yes, I did.  And that was, again, a technical role.

 15       One of the major components of that was to ensure that

 16       the -- was to establish the search criteria for the

 17       registry to determine all of the firearms that were

 18       affected so that all of the owners could be identified.

 19            So the -- so, again, the role was technical, and

 20       for that one we had substantially more involvement.

 21  Q.   For the May 15th communication sent to the firearms

 22       businesses, right?

 23  A.   No.  For the communication sent to all of the

 24       registered owners.  I'm sorry.  Maybe we're not

 25       referring to the same one.
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 01  Q.   Well, why don't you flip to Exhibit C of your

 02       affidavit.

 03  A.   Yes.  I have that.

 04  Q.   So there's an announcement of a firearms prohibition.

 05       I understand that to be what went out to 2.2 million

 06       individuals, right?

 07  A.   Yes.

 08  Q.   And just looking at that particular document, would you

 09       agree with me, sir, that that generic notice doesn't

 10       inform gun owners whether a firearm that they own is an

 11       unnamed variant of a firearm in the regulation?

 12  A.   The document does not differentiate between named or

 13       unnamed variants.

 14  Q.   Right.  So you would agree with me that this notice

 15       doesn't inform a gun owner about whether or not a

 16       firearm they own might be an unnamed variant?

 17  A.   It doesn't identify whether the -- a member of the

 18       public owns a named variant or owns an unnamed variant.

 19       It doesn't identify either one of them by make and

 20       model.

 21  Q.   Okay.  And so I think we're on common ground that this

 22       doesn't, therefore, provide any information to a gun

 23       owner about whether or not they own an unnamed variant?

 24  A.   The document itself doesn't tell them; however, it does

 25       offer a mechanism for the owners to obtain more
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 01       information if they are concerned that they might have

 02       one of those affected firearms.

 03  Q.   And by that you mean in the bottom right corner it

 04       says, "For a list of newly prohibited firearms and

 05       information, go to the CFP website," and then it has a

 06       website there?

 07  A.   That's right.  As well as, "What Are Your Options."

 08  Q.   What Are Your Options is: (as read)

 09            "Wait for further instructions, have

 10            your firearm deactivated, or legally

 11            export your firearm."

 12       That's what you're referring to?

 13  A.   Yes.  In the course of doing those things, an owner

 14       would be in contact with a firearms business,

 15       presumably.  And the firearms business may be in a

 16       position to advise them on whether their firearm is a

 17       variant or not.

 18  Q.   Let's just return.  At the outset, we went to your

 19       paragraph 25, and we talked there are named variants

 20       and there are unnamed variants, and so I think we got

 21       on the same ground about what we mean when we're using

 22       those two terms.

 23  A.   Yes.

 24  Q.   And so an unnamed variant, of course, is something that

 25       is not listed in the regulation, right?
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 01  A.   Yes.  An unnamed variant is one which is not listed in

 02       the regulation but is nonetheless still within the

 03       scope of the variant or modified version clause of the

 04       regulations.

 05  Q.   And so, in your view, what would be the best way for a

 06       gun owner to find out whether or not they have

 07       something that you just described as an unnamed

 08       variant?

 09  A.   Well, firearms owners would have a number of options.

 10       One would be to figure it out for themselves, which is

 11       not as difficult as some would say.  The -- most of the

 12       variants that are in circulation in Canada are obvious

 13       to everyone as variants.  In fact, the owners typically

 14       purchase the firearm because it was a variant.

 15            So, for example, the largest single group of

 16       firearms named in the regulations is the AR platform.

 17       There's about 90,000 of these firearms in circulation

 18       in Canada.  And the AR platform is well-known to

 19       firearms owners, and people typically buy one of those

 20       firearms because they know it is a variant of the

 21       AR-15, and that is a desirable characteristic.

 22            So for the vast majority of these firearms and

 23       their variants, the lineage, history, and relationship

 24       of these firearms to the original firearm is

 25       well-known.
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 01            There is a percentage where the association with

 02       the parent firearm is perhaps less clear, but for the

 03       majority, it's pretty straightforward.

 04  Q.   Sure.  And so you would understand that, of course, the

 05       consequences of making what could be perceived as an

 06       incorrect conclusion on this has potential criminal

 07       consequences, right?  Because if I am in possession or

 08       using a restricted or prohibited firearm without

 09       proper, let's say, permission to do so, you understand

 10       that the consequences for that are potentially

 11       criminal, right?

 12  A.   Yes.  There's a potential for criminal consequences.

 13       The --

 14  Q.   Right.  And so you mentioned that, in your view, it's

 15       sometimes easy to determine whether something is an

 16       unnamed variant, and then sometimes it can be a little

 17       more tricky.  And so let's say I'm in a situation where

 18       I have some doubt about the conclusion that I've drawn.

 19       What would be the best resource for me to rely on at

 20       that point?

 21  A.   Well, you've posed two questions there.  First of all,

 22       what I said was that the majority of the variants are

 23       obvious and self-evident, and only a small percentage

 24       which is not.

 25            Secondly, for owners who are uncertain about the
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 01       status of their firearm are welcome to contact the

 02       Canadian Firearms Program.  They can contact via 1 --

 03       pardon me.  A toll free number, they can contact the

 04       program via email.  They can contact their local chief

 05       firearms officer.  They could consult outside of the

 06       CFP, as well, with firearms businesses; in particular

 07       the business that sold them the firearm or is about to

 08       sell them the firearm.  There's lots of options for

 09       owners.

 10  Q.   Okay.  So if I were to call the CFP number, the person

 11       who -- if somebody answered that call, what would that

 12       person refer to to answer my question about my given

 13       firearm?  How would they provide me with their opinion?

 14  A.   If the -- the first thing that the individual would do,

 15       in all likelihood, is look up the firearm in the

 16       Firearms Reference Table to see what the classification

 17       is.

 18            If that does not satisfy the question, then it

 19       would be referred to SFSS for a more technical analysis

 20       and answer.

 21  Q.   And when the SFSS reached its conclusion, how would

 22       that conclusion be recorded?

 23  A.   It depends on the exact circumstances.  Sometimes the

 24       answer is already in the FRT, but people are unable to

 25       find it, and simply point them to the correct FRT entry
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 01       or provide them a copy of the FRT entry.

 02            If there is no Firearms Reference Table entry for

 03       a particular firearm that's the subject of a query,

 04       then SFSS would create an entry for that firearm.

 05  Q.   And so at the culmination of all of that, as an

 06       individual, what I would have is the SFSS's opinion

 07       about my firearm, right?

 08  A.   Yes.

 09  Q.   And that's the opinion that we agreed is not binding,

 10       right?

 11  A.   Correct.

 12  Q.   And so if as an owner I wanted an answer that was

 13       binding, I would need that from the GIC, right?

 14  A.   I don't know how you would get an answer that is

 15       binding other than going to the courts, for example.

 16       The courts are the ultimate determiner of what the

 17       classification of a firearm is, and...

 18  Q.   That's fine.  I appreciate that.

 19            And so in your affidavit, back to the body of the

 20       affidavit, at paragraph 16.  Let me know when you have

 21       that in front of you.

 22  A.   Yes, I have paragraph 15.

 23  Q.   Okay.  At the end of paragraph 16, you say that:

 24       (as read)

 25            "Owners of firearms that were classified
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 01            as restricted prior to May 1st, 2020,

 02            and were prohibited by the Regulation

 03            were also provided with individualized

 04            letters advising them of the change."

 05       And I just wanted to confirm that you haven't exhibited

 06       an example of that to your affidavit, right?

 07  A.   Are you referring to paragraph 15?

 08  MR. MACKINNON:           16.

 09  Q.   MS. WARNER:       16.

 10  A.   16.  I'm sorry.  My hearing is not the greatest.

 11  Q.   Not at all.  So the last sentence of paragraph 16.

 12  A.   Yes.  The -- based on the contents of the Firearms

 13       Registry individualized letters were sent to owners of

 14       firearms affected by the May 1st regulations --

 15  Q.   Okay.  Did you --

 16  A.   -- which were previously restricted.

 17  Q.   Right.  And I'm correct that you haven't exhibited an

 18       example of one of those to your affidavit, right?

 19  A.   No.

 20  Q.   Do you have access to the affidavit of Ryan Steacy?

 21  A.   I don't have it with me here today, no.

 22  MS. WARNER:              Okay.  I wonder if we could go off

 23       the record for a moment?

 24  MR. MACKINNON:           Sure.

 25  (DISCUSSION OFF THE RECORD)
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 01  Q.   MS. WARNER:       Mr. Smith, I understand that the

 02       inclusion of the Firearms Reference Table has made it

 03       impossible for you to access documents that we sent to

 04       you, and so I'm going to try to share documents with

 05       you one at a time, as needed.

 06            And before we took the short break, we were

 07       talking about letters that were sent to individuals who

 08       had firearms that were restricted before the

 09       regulation.  Do you recall that discussion that we were

 10       having?

 11  A.   Yes, I do.

 12  Q.   So what you should have in front of you now is the

 13       affidavit of Ryan Steacy.  It's an affidavit filed in

 14       support of one of the injunction applications, and

 15       Exhibit G to that affidavit is entitled, "Firearm

 16       Registration Certificate Impacted By the Amended

 17       Classification Regulations."  Is that what you have in

 18       front of you?

 19  A.   Where would I find the part about firearms registration

 20       application?

 21  Q.   If you're looking at Exhibit G.  That's basically the

 22       title of the letter.

 23  MR. MACKINNON:           So you want to go to Exhibit G of

 24       this.

 25  A.   Exhibit G.
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 01  MR. MACKINNON:           What page number would it be; do

 02       you know?

 03  A.   I'm still not clear where I'm supposed to look.  Is it

 04       somewhere inside this affidavit?

 05  Q.   MS. WARNER:       Try going to the very last page.

 06  A.   I don't have a scroll bar, so it's going to take at a

 07       while.  Oh, there it is.

 08            Okay.  Yes.  The very last page is titled,

 09       "Firearm Registration Certificate Impacted By the

 10       Amended Classification Regulations."

 11  Q.   Okay.  And this is a letter sent by the RCMP, right?

 12  A.   It appears to be.  I didn't view every individual

 13       letter, but, yes, this appears to be one of those.

 14  Q.   And in paragraph 16 of your affidavit, you said that

 15       letters were sent to individuals who owned previously

 16       restricted firearms.  Is that an example of the kind of

 17       letter that you describe in paragraph 16 of your

 18       affidavit?

 19  A.   Yes.  Yes, it is.

 20  Q.   And you described the letter in your affidavit, and so

 21       I took from that that you had some knowledge of these

 22       letters.  Were you involved in either preparing or

 23       reviewing these letters?

 24  A.   I was involved in the preparation of the text that was

 25       common to all of the letters.  I was also involved in
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 01       identifying all of the registry files --

 02  Q.   Right.

 03  A.   -- for firearms which would be subject to inclusion in

 04       these letters.

 05  Q.   Great.  And so some of that text says: (as read)

 06            "These firearms listed below are now

 07            classified as prohibited, and the

 08            previous registration certificates are

 09            automatically nullified and are

 10            therefore no longer valid but should be

 11            retained as a historical registration

 12            record."

 13       So you were involved in either drafting or somehow

 14       contributing to or improving of that text that's

 15       standard in the letter, right?

 16  A.   Well, I contributed to the text of the letter, but that

 17       particular language did not come from me.

 18  Q.   Did you review it, and do you agree with it?

 19  A.   Yes, I agree with it.

 20  Q.   Okay.  I'm going to share another document with you,

 21       now, so let me know when you've had a chance to open

 22       what I just shared with you.

 23  A.   So far nothing has appeared.  Do I have to close this

 24       one first?

 25  MR. MACKINNON:           Probably.  I haven't seen anything
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 01       come in.

 02            Have you sent another document?

 03  MS. WARNER:              Yeah.  It should be tab 5.

 04  MR. MACKINNON:           Have you sent it to us?  I don't

 05       have it in my inbox.  Okay, there it is now.

 06            So, Murray, if you go to where it says "chat" at

 07       the bottom and open up the chat function.

 08  A.   Yeah.

 09  MR. MACKINNON:           Do you see that?  At the bottom of

 10       the screen there, somewhere on the screen, it should

 11       say "chat," and there should be a little notification.

 12  A.   There's not, actually.

 13  MR. MACKINNON:           Okay.

 14  (DISCUSSION OFF THE RECORD)

 15  MR. MACKINNON:           So could you describe what that

 16       document is, Counsel?

 17  Q.   MS. WARNER:       Okay.  So the document that you

 18       have in front of you now is printed from a website.

 19       It's https:/www@rcmp, et cetera, .ca.

 20            So this is from an RCMP website about What you

 21       need to know about the Government of Canada's new

 22       prohibition on certain firearms and devices.

 23            Just generally, do you recognize this text from

 24       that website on the RCMP web page?

 25  A.   Yes.  In general, I recognize the text.
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 01  Q.   Okay.  And so at the very top of this page, you'll see

 02       it says "Important Notice."  I'll just give you a

 03       moment to read that.

 04  A.   Okay.  I'm just looking at that now.

 05            Yes, I've read the opening paragraph.

 06  Q.   Okay.  And so that paragraph says that: (as read)

 07            "A letter was recently sent out to

 08            individuals/businesses to inform them

 09            that their previously registered

 10            restricted firearms are now prohibited

 11            and their registration certificates

 12            became nullified."

 13       And so you can agree with me that that's a reference to

 14       the type of letter that we just reviewed that was sent

 15       to Ryan Steacy, right?

 16  A.   Yes, I do.

 17  Q.   Okay.  And now, there's another sentence that says:

 18       (as read)

 19            "This nullification is the result of the

 20            legislative change in Criminal Code

 21            regulations and not the result of any

 22            decision by the registrar to revoke the

 23            registration certificates under the

 24            Firearms Act.  Accordingly, the letter

 25            is not a firearm registration
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 01            certificate revocation notice."

 02       Do you see that?

 03  A.   Yes, I do.

 04  Q.   Okay.  So you were involved in contributing to the

 05       standard text in the Ryan Steacy letter.  Did you have

 06       any involvement in reviewing or contributing to this

 07       language on this web page?

 08  A.   I did not have direct input into it -- into the legal

 09       language.  That's not my special -- area of

 10       specialization.

 11            I saw this information as a result of reviewing

 12       the entire text, but that particular language did not

 13       come from me.

 14  Q.   Did you review it before it was posted publicly on the

 15       website?

 16  A.   Yes.

 17  Q.   Was that because, basically, the people who posted it

 18       wanted to ensure that the SFSS agreed with what was

 19       being posted?

 20  A.   No.  The purpose of my review of the document was to

 21       determine whether any technical information on firearms

 22       that was in any of the communications documents was

 23       complete and accurate.

 24  Q.   Sure.  This doesn't refer to any technical information,

 25       but you did review it before it was posted, right?
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 01  A.   Right.  I reviewed all of the communications packages.

 02  Q.   Yeah.  And do you agree with the language that I just

 03       reviewed about the nullification as a result of the

 04       legislative change?  Do you agree with that?

 05  A.   Yes.  My understanding is that's how it works.

 06  Q.   Yeah.  So, for example, you didn't raise any concerns

 07       or suggest any edits or anything like that to that

 08       language?

 09  MR. MACKINNON:           He just had said that this was --

 10       that part was drafted by legal, and so that he doesn't

 11       have input into that aspect of it.

 12  MS. WARNER:              Sure.  I think he's answered the

 13       question, in any event.

 14  Q.   It was just that, in reviewing it, you didn't suggest

 15       any edits or raise any concerns?

 16  A.   No, I did not.

 17  Q.   Okay.  And I am going to show you one more document.

 18       Maybe before I do that, I think it might be helpful for

 19       the Court to exhibit what I just showed to the witness

 20       for identification.

 21  MS. WARNER:              So, Counsel, do you have any

 22       concerns with that?

 23  MR. MACKINNON:           No.  If you want to just ask

 24       Murray if he recognizes that document in any way.

 25            Do you know what that document is?
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 01  A.   Which document are you referring to?

 02  MR. MACKINNON:           The notice, "What You Need to Know

 03       About the Goverment of Canada's New Prohibition on

 04       Certain Firearms and Devices."

 05  A.   Yes.  That's the document we were just speaking about,

 06       and, yes, I do recognize it from the drafts I reviewed.

 07  MR. MACKINNON:           Okay.

 08  MS. WARNER:              So we're agreed we'll make that an

 09       exhibit for identification?

 10  MR. MACKINNON:           Sure.

 11             EXHIBIT A FOR IDENTIFICATION - Tab 5

 12             Document titled "What You Need to Know

 13             About the Goverment of Canada's New

 14             Prohibition on Certain Firearms and

 15             Devices" with "Important Notice" at the

 16             top

 17  Q.   MS. WARNER:       And, sir, just before leaving this

 18       document, I just wanted to confirm with you that if you

 19       look under, "How this prohibition affects owners of

 20       these firearms," it mentions that the regulation

 21       prohibits firearms and their variants.

 22            And then immediately below that, you see that it

 23       points individuals to the Canada Gazette, right?

 24  A.   Yes.  It indicates that a list of firearms is available

 25       on the Canada Gazette.
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 01  Q.   And so do you understand that that would point somebody

 02       to, basically, the regulation itself?

 03  A.   Well, I'm not familiar with the URL for the Gazette,

 04       but it looks like it is the URL for the amendments made

 05       on May 1st.

 06  Q.   Right.

 07            Okay.  I'm going to show you another document.

 08       Let me know when you have that open in front of you.

 09  A.   Yes.  I'm just getting some instructions on how to work

 10       the software.  I'm not familiar with it.

 11  (DISCUSSION OFF THE RECORD)

 12  MR. MACKINNON:           Again, Counsel, can you describe

 13       the document for Mr. Smith.

 14  Q.   MS. WARNER:       So this document shows the website

 15       that we were just looking at at different points in

 16       time.

 17            And so on the first page of the document at the

 18       top, you should see "May 1 of 2020," basically in

 19       between two little triangles up at the top right-hand

 20       corner of the document.

 21  A.   Yes.  Okay.  That's from the internet archive, I

 22       presume.

 23  Q.   You bet.  And so you recognize this as an earlier

 24       version of the web page we were just looking at?

 25  A.   I didn't check the date of the other web page, so.
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 01  Q.   So, for example, this does not have the notice at the

 02       top of this document.  Do you see that?

 03  A.   What am I looking for again?  I'm sorry.

 04  Q.   So we just reviewed the notice that talked about

 05       nullification.

 06  A.   Yes.

 07  Q.   And that was at the top of the page.  And when you look

 08       at this one, you can see that that notice is not there,

 09       right?

 10  A.   That was page...

 11  Q.   So on the first page, we don't see any information

 12       about the nullification of certificates, right?

 13  A.   I'm scrolling through the document.  I don't see

 14       anything.

 15  Q.   Okay.

 16  MR. MACKINNON:           Counsel, it doesn't indicate here

 17       the date of the --

 18  MS. WARNER:              So if you look in the top

 19       right-hand corner of the page --

 20  MR. MACKINNON:           Yeah.

 21  MS. WARNER:              -- it says "May 1 of 2020."  For

 22       example, if you scroll through a few pages, on page 5

 23       of the document, that date changes to May 9.  Do you

 24       see that?

 25  MR. MACKINNON:           Sorry.  Is this an amalgam of more
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 01       than one version?

 02  MS. WARNER:              Yes.  I'm showing you the

 03       different versions.

 04  MR. MACKINNON:           Okay.  There's no evidence in the

 05       record to describe this.  So as you're describing it,

 06       you're providing evidence, but I don't know that Murray

 07       can confirm this in any way.

 08  MS. WARNER:              Sure.  So as the witness

 09       described, this is from the web archive, which, as I

 10       understand it, is accessed through something called

 11       "Way Back."

 12  Q.   And so if you look at the date on the top right-hand

 13       corner, sir, do you see where the date changes to

 14       May 9.

 15  A.   Looking on page 5, yes, there is a header at the top of

 16       page 5 which looks like the Way Back machine time stamp

 17       or date stamp for the document.

 18  Q.   Great.

 19  A.   In this case, May 9.

 20  Q.   Okay.  And under that, you --

 21  MR. MACKINNON:           Sorry.  There's no time, like

 22       actual time on this date, when it was put up or in

 23       effect.  Like, this could have changed.  So I don't

 24       know if this is accurate for that day.

 25  MS. WARNER:              Well --

�0058

 01  MR. MACKINNON:           That's all I'm --

 02  MS. WARNER:              Sure.  Maybe I could ask the

 03       witness some questions, and you can let me know if you

 04       think the evidence is evidence that he can speak to.

 05  Q.   So on May 9th, you'll see that at the top of the page,

 06       now we see an important notice, and it says it's an

 07       "Update on 10 and 12 gauge shotgun classification."

 08            And so, sir, I've taken it from your evidence that

 09       you were generally involved in communications to the

 10       public from the SFSS and the CFP related to the

 11       registrations.  So let's just start with confirming

 12       that.  You were generally involved in the communication

 13       with the public, right?

 14  A.   Yes.

 15  Q.   And you've said in your CV that it's part of your

 16       current role to be involved in the roll out of the

 17       regulation, right?

 18  A.   That's correct.

 19  Q.   And so do you recall being involved, in between May 1st

 20       and May 9th, in communications about updating the

 21       public website of the RCMP to include this important

 22       notice about update on 10 and 12 gauge shotguns?

 23  A.   I recall the issue, and the text on page 5 looks like

 24       the text that was released.  It would definitely be

 25       post May 1st, but I don't recall specifically when the
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 01       web page was updated to include that information,

 02       whether it was the 9th or sometime before.

 03  Q.   And in terms of the general timing around May 9th, as

 04       you say, it would have been sometime after May 1st;

 05       this is shortly after May 1st.  This generally

 06       coincides with your recollection about when you were

 07       having conversations about this 10 and 12 gauge shotgun

 08       issue?

 09  A.   Yes.  It was after -- it was shortly after May 1st.

 10  Q.   Okay.  And you reviewed this text before it went live

 11       on the website, right?

 12  A.   Yes.

 13  MR. MACKINNON:           Well, that's assuming it was live

 14       at the website.  We can't -- or unless he can confirm

 15       that he knows for sure that this actual document was

 16       live on the website.

 17  Q.   MS. WARNER:       Do you know, sir, whether this

 18       information was put up publicly on the website at some

 19       point?

 20  A.   This kind of information was published on the CFP

 21       website, but I haven't compared this document, you

 22       know, letter by letter, word by word to see if it's

 23       exactly the same as what was posted, but I would say

 24       it's generally the same.

 25  Q.   And then if you continue to scroll about four or five
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 01       pages onwards, please let me know when you see the date

 02       change to September 10th.

 03  A.   Okay.  I'm scrolling now.  This computer is slow.  It's

 04       taking its time to scroll down.

 05            Okay.  September 10th.  Yes, I have -- I have a

 06       document which is flagged as September 10th.

 07  Q.   Okay.  And now you can see at the top of the web page

 08       is that notice that we first reviewed that's related to

 09       the nullification of certificates, right?

 10  A.   Yes.  This particular document speaks to nullification.

 11  Q.   And if you keep scrolling for two or three more pages,

 12       what you should see is that the update on 10 and 12

 13       gauge shotguns now appears closer to the end of this

 14       web page and this information.  Let me know when you

 15       see that.

 16  A.   Yes.  There's a section entitled, "Update on 10 and 12

 17       Gauge Shotgun Classifications."

 18  Q.   Okay.  And so that was helpful for me in terms of just

 19       understanding the timing of when certain things were

 20       communicated to the public.  And so you said it sounded

 21       about right to you that the 10 and 12 gauge shotgun

 22       issue was early May or so.  And then would it accord

 23       with your memory that it was some time in and around

 24       September 10th or so that there were internal

 25       discussions at the RCMP about the need to communicate
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 01       about the nullification of certificates?

 02  A.   I don't recall precisely when that took place.  I

 03       recall there being a conversation on it, but as for

 04       exactly when, no, I can't say.

 05  MR. MACKINNON:           Counsel, just before you keep

 06       going, I don't see how the nullification of

 07       certificates is relevant to his affidavit or the

 08       injunction here.  Can you let me know how that's

 09       relevant to this motion.

 10  MS. WARNER:              Sure.  So it relates to his

 11       evidence at paragraph 16 about the letters that were

 12       sent out.  And so this is tied into that in terms of

 13       the information provided to the public to understand

 14       the regulation.  And, also, Mr. Smith has given his

 15       evidence about his understanding about how an

 16       individual can get a final answer about whether or not

 17       they're exposed to criminal liability.  And his answer

 18       was that that person needs to get that from the Court.

 19            And so I'm exploring his understanding of what

 20       individuals are being told about that and how they can

 21       get that advice that he's spoken to today.

 22  Q.   So, really, my final question for the witness about

 23       this was when you sent the letters to the individuals,

 24       like the one that we looked at from Ryan Steacy, were

 25       you aware of anybody communicating, reaching out, to
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 01       the CFP about some confusion about how they could

 02       respond to that letter?

 03  A.   Yes.  There were all kinds of questions received by our

 04       communications division and by the branch of SFSS which

 05       responds to technical queries.

 06            So people were calling in asking to confirm

 07       whether or not their firearm was affected.  As I

 08       understand it, they were also calling in asking what to

 09       do with their firearms or what would ultimately be done

 10       with the firearms.

 11  Q.   Right.  And that's helpful.  And I think the point

 12       is -- I'm just looking to confirm that you understood

 13       that what was then put on the RCMP website was, as a

 14       result of that, to explain the RCMP's understanding

 15       that the nullification and the letter is not a firearm

 16       registration certificate revocation notice, right?

 17  A.   You know, the communications documents are living

 18       documents, and they're constantly improved to better

 19       communicate issues which the CFP believes are of

 20       interest to firearms owners.

 21            So, yes, as time went on, when issues became

 22       evident, it's much more efficient to address them in a

 23       communication venue such as the RCMP website.

 24  Q.   Yeah.  I think that's good for that.

 25  MS. WARNER:              Counsel, I think it could be

�0063

 01       helpful for the Court to have that document exhibited

 02       for identification purposes.

 03  MR. MACKINNON:           That's fine.  But, you know, it's

 04       not a complete -- it's unclear whether this is a

 05       complete version of whatever was up there, is what I'm

 06       saying.  You can put it there as to what it indicates,

 07       but I'm just not sure if it's complete with -- because

 08       you've put in a couple of days in there, too, and I

 09       don't know if they're complete, and I don't know if the

 10       witness can tell looking at it right now that it's

 11       complete because he can't recall whether -- this

 12       particular version or not.

 13  MS. WARNER:              I mean, I appreciate all of that.

 14       It sounds like you're okay exhibiting it for

 15       identification?

 16  MR. MACKINNON:           Yeah.

 17  MS. WARNER:              Okay.

 18             EXHIBIT B FOR IDENTIFICATION - Tab 35

 19             Document titled "What You Need to Know

 20             About the Goverment of Canada's New

 21             Prohibition on Certain Firearms and

 22             Devices" dated May 1, 2020 at the top

 23  Q.   MS. WARNER:       So, Mr. Smith, just to follow, one

 24       question.  So we've confirmed that the RCMP sent

 25       letters in respect of named variants that were
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 01       previously restricted.  Were letters sent in respect of

 02       unnamed variants that were previously restricted?

 03  A.   I don't know the answer to that from memory.  I would

 04       have to confirm that.  The -- it would depend on how

 05       the issuance of the letters were synchronized with the

 06       Firearms Reference Table at the time they were sent.

 07            So, no, I don't know the answer to that question.

 08  MS. WARNER:              So, Counsel, would you be willing

 09       to have the witness learn the answer to that question

 10       and let us know?

 11  MR. MACKINNON:           We're not here to provide

 12       undertakings.

 13  MS. WARNER:              So, Counsel, as I understand it,

 14       the test for that is that if the information is easily

 15       accessible and would assist the Court in determining

 16       the application that it's entirely proper for the

 17       witness to provide that information to the Court.

 18            So on that basis, would you be willing to have the

 19       witness provide that information?

 20  MR. MACKINNON:           No.  Because he's here to answer

 21       your questions to the best of his knowledge and

 22       personal knowledge, and if he can't answer it, then

 23       that's the answer.

 24             UNDERTAKING NO. 3 - To provide

 25             information on whether there were
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 01             letters sent in respect of unnamed

 02             variants that were previously

 03             restricted - REFUSED

 04  Q.   MS. WARNER:       Sir, when did you and your team

 05       first start reviewing the FRT to update it in light of

 06       what you understood was going to be in the regulation?

 07  A.   The FRT itself was not actually touched until May 1st

 08       because the FRT was accessible right up until May 1st

 09       for use by law enforcement and others.  So the FRT had

 10       to remain in the format prior to May 1st right up until

 11       midnight of April 30th.

 12            So the FRT was not changed in advance at all.

 13  Q.   That makes sense to me.  And so the question is a

 14       different one.  I understand that you were ready to,

 15       sort of, hit some button on some computer to update it,

 16       as you say, at midnight on May 1st.

 17            My question is when did you start reviewing the

 18       FRT for that exercise, to update it in light of what

 19       you understood would be in the regulation?

 20  A.   That started approximately mid April of 2020.

 21  Q.   And why did it start at that time?

 22  A.   The CFP was notified of the potential of the

 23       regulations coming soon.

 24  Q.   Okay.  And when you started to review the FRT at that

 25       time, did you communicate to someone in the government

�0066

 01       the variants that you identified that became named

 02       variants?

 03  A.   That information, I believe, is protected by cabinet

 04       confidence.  I don't believe I can respond to that

 05       question.

 06  Q.   Well, I guess I'll let your counsel take that position

 07       or not.  My question is, when you started your review

 08       in April, as you identified variants, did you

 09       communicate those to the government?

 10  MR. MACKINNON:           His answer is correct, that

 11       identifying anyone to whom the answer to that question

 12       is given would relate to the cabinet confidence,

 13       relating to submissions to cabinet.

 14  OBJECTION TAKEN to answering the question:  My question is,

 15       when you started your review in April, as you

 16       identified variants, did you communicate those to the

 17       government?

 18  Q.   MS. WARNER:       Sir, were you and your team -- I

 19       wonder if we can just establish this ground-level

 20       point, that you and your team were the source of the,

 21       let's call them, the newly named variants as of

 22       May 1st.

 23  A.   What I can say is that I had input into the

 24       regulations, but I cannot say anything beyond that.

 25  Q.   So to do your work, you would have had to know what the
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 01       regulation was going to say, of course, right?

 02  MR. MACKINNON:           Again, you're asking for

 03       information that relates to submissions to cabinet, so

 04       he cannot answer.

 05  OBJECTION TAKEN to answering the question:  So to do your

 06       work, you would have had to know what the regulation

 07       was going to say, of course, right?

 08  Q.   MS. WARNER:       Sir, after the regulation was

 09       promulgated or became law on May 1st of 2020, I

 10       understand that you and your team continued your work

 11       of reviewing the FRT, right?  You've said that in your

 12       affidavit?

 13  A.   Yes.  The Firearms Reference Table at the time

 14       contained, and still does, over 190,000 unique firearms

 15       entries, and not all of those could be reviewed in the

 16       time that was available.  So work continued post

 17       May 1st to update the FRT according to the changes

 18       brought about by the new regulations.

 19  Q.   Right.  As you said, you were ready to update some as

 20       of May 1st, right?

 21  A.   That's correct.

 22  Q.   And then I think your evidence is that, at that time,

 23       the list in the regulation was not exhaustive.  Was

 24       that your opinion that the list wasn't exhaustive as of

 25       May 1st?
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 01  A.   Yes.  That was my opinion then, and it remains so now

 02       because manufacturers continue to produce new variants

 03       of these firearms and still continue to produce new

 04       variants of these firearms.

 05            So the -- so any list that is created at any point

 06       in time is almost immediately out of date by virtue of

 07       the activities of the manufacturers in the firearms

 08       industry.

 09  Q.   Sure.  Let distinguish between two different things.

 10       In your affidavit, I think it's paragraph 24, you talk

 11       about how, after May 1st, you were doing two things:

 12       One is what you just described, which is as new

 13       firearms basically come to your attention, you're going

 14       to engage in what you call your classification

 15       exercise.  But then you mention that also after

 16       May 1st, you weren't just classifying new firearms that

 17       came to your attention; you were continuing to review

 18       the FRT.  And so those weren't new firearms; those were

 19       ones with existing FRT entries, right?

 20  A.   Yes.  Both activities took place following May 1st.

 21  Q.   Okay.

 22  A.   As indicated in paragraph 24.

 23  Q.   To the best of your knowledge -- so I guess my point is

 24       this could be an estimate -- as between what I'm going

 25       to call new firearms and existing FRT entries, in terms
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 01       of the work that was done after May 1st, which

 02       percentage of those were new firearms versus existing

 03       FRT entries?

 04  A.   I don't have the number handy for new firearms;

 05       however, for existing FRT entries, which were changed

 06       post May 1st, there were about just short of 200

 07       changed, 200 records changed, and of the 200,

 08       approximately 80 dealt with the nine families and the

 09       issue of variant.

 10  Q.   What did the other ones deal with?

 11  A.   They dealt with the two categories:  The large calibre

 12       and high energy categories.

 13  Q.   Okay.  So between May 1 -- and I think your evidence is

 14       it was around the middle of June that the SFSS was

 15       identifying more unnamed variants -- was there any

 16       discussion about just delaying the promulgation of the

 17       regulation to let the SFSS finish its work?

 18  MR. MACKINNON:           Sorry.  The promulgation.  You're

 19       talking about the cabinet process, the GIC being

 20       promulgated.  That was done on May 1st.

 21  MS. WARNER:              Right.  And --

 22  MR. MACKINNON:           You're asking him now in June.

 23  MS. WARNER:              So the witness's evidence is that

 24       the FRT was updated on May 1st with some named

 25       variants.
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 01  Q.   And between May 1st and the middle of June, your

 02       evidence is that the SFSS continued to review the FRT,

 03       and you've just said that that was because you couldn't

 04       complete that work before the regulation became law on

 05       May 1st.  And my question is did you make a request to

 06       just delay the regulation becoming law so that you

 07       could finish that review of the FRT?

 08  MR. MACKINNON:           Again, that kind of question that

 09       you're asking concerning promulgation goes to cabinet

 10       confidence because that concerns submissions to the

 11       cabinet.

 12  OBJECTION TAKEN to answering the question:  And between May

 13       1st and the middle of June, your evidence is that the

 14       SFSS continued to review the FRT, and you've just said

 15       that that was because you couldn't complete that work

 16       before the regulation became law on May 1st.  And my

 17       question is did you make a request to just delay the

 18       regulation becoming law so that you could finish that

 19       review of the FRT?

 20  Q.   MS. WARNER:       Is it part of the SFSS's standard

 21       procedure that when you identify an unnamed variant,

 22       you communicate that outside the SFSS to the government

 23       in some way?

 24  A.   The complication in the Firearms Reference Table and

 25       the wide availability of the Firearms Reference Table
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 01       is, in effect, how the determinations are distributed.

 02  Q.   Okay.

 03  A.   So unless the firearm in question was of interest for

 04       some other reason, it would not be advertised beyond

 05       publication in the Firearms Reference Table.

 06  Q.   Okay.  And at some point during this process, a

 07       decision was made that the FRT needed a public version,

 08       right?

 09  A.   Well, a public version of the Firearms Reference Table

 10       has been in our plans for many years, and it was first

 11       made available, I believe, in early 2020 to the general

 12       public.

 13  Q.   Right.  Before that time, it was only available to

 14       organizations with special access, let's call it?

 15  A.   Well, the public did not have direct access to the

 16       Firearms Reference Table until 2020, but the public

 17       would have indirect access.  They could have

 18       communicated with the firearms program, for instance,

 19       to pose a question about a firearm being a variant or

 20       not.

 21            And I'm thinking I said something to that effect

 22       in my affidavit, and I'm just trying to find it right

 23       now.

 24  Q.   Sure.  And so I think the point is that the decision

 25       was made, or at least executed, in early 2020 to make a
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 01       version of the FRT available to the public, as you say,

 02       right?

 03  A.   Yes.  Work had been underway on that for some time

 04       prior to 2020, but 2020 was when we were able to

 05       actually put the plan into action and make the FRT

 06       available to the public.

 07  Q.   And so let's just walk through the process for

 08       accessing that.  So a member of the public would need

 09       to know that it's available to them, and then basically

 10       there's a web page at the RCMP that has both the law

 11       enforcement version of FRT and then the public version

 12       under that, right?  You're familiar with that website?

 13  A.   Yes.  Yes.

 14  Q.   And so if a member of the public clicks on the public

 15       version, then, as I understand it, they're taken to

 16       this 100 plus, thousand-page PDF document, right?

 17  A.   Yes.  The only way to distribute the Firearms Reference

 18       Table at the time to the public is via the PDF

 19       document.

 20  Q.   Okay.  And within that PDF, I understand there's a link

 21       that can provide someone with access to -- is it

 22       firearms specifically affected by the regulation?

 23  A.   My recollection is there was a link to a list, yes.

 24  Q.   Okay.  And do you know whose idea it was to include

 25       that or why it was included?
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 01  A.   It was included purely for informational purposes, just

 02       to inform users of the FRT where changes could be

 03       found.

 04  Q.   Okay.  And in terms of the firearms that the SFSS has

 05       identified as unnamed variants since May 1 of 2020,

 06       that isn't reported anywhere other than the FRT, right?

 07  A.   I would have no idea whether anyone else is recording

 08       those firearms.  They're recorded in the Firearms

 09       Reference Table.  Whether someone else is keeping a

 10       similar list, I have no idea.

 11  Q.   Right.  I think my question, though, was about -- the

 12       SFSS's opinion, of course, is only available in the

 13       FRT, right?

 14  A.   To the best of my knowledge, we have not distributed

 15       lists beyond what's in the Firearms Reference Table.

 16  Q.   Okay.  I think the easiest way for us to look at it is

 17       just for me to share it with you.  So I've got another

 18       document for you to open.

 19  A.   Yes, I have the document tab 10 on possess laptop.

 20  Q.   So this comes from the website of the RCMP that

 21       provides access to the two different versions of the

 22       FRT; do you recognize that?

 23  A.   As I said before, I haven't compared these kinds of

 24       documents word for word, but, yes, it generally appears

 25       to be the same as the web page on the CFP website.
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 01  Q.   I'm assuming you've seen this website before and you've

 02       been consulted on making the FRT available to the

 03       public, right?

 04  A.   Yes.

 05  Q.   So under the part of this page that refers to access to

 06       the FRT for the public, do you see a little I in the

 07       word "note"?

 08  A.   Yes.

 09  Q.   And then in the third paragraph under that, it says,

 10       "We recommend using Microsoft Internet Explorer web

 11       browser."  And then it says, "If you're experiencing

 12       technical issues."  Do you see that there?

 13  A.   Yes, I do.

 14  Q.   Are you aware of the fact that people have experienced

 15       difficulties in accessing and downloading the public

 16       version of the FRT?

 17  A.   No.

 18  Q.   So you haven't had any involvement in, for example, the

 19       parts of this page that are trying to explain to

 20       members of the public how to overcome any difficulties

 21       they might face in accessing the FRT?

 22  A.   No.  That's an information technology issue.  I

 23       wouldn't have had anything to do with that.

 24  Q.   Sure.  And so in your affidavit, you've described the

 25       PDF as searchable.  Do you recall providing that
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 01       evidence?

 02  A.   Describe the FRT as?

 03  Q.   Searchable.

 04  A.   What?

 05  Q.   Searchable.  It's in paragraph 13 (b) of your

 06       affidavit.

 07  A.   Oh, in my affidavit.  Sorry.  I was looking for it in

 08       the document.

 09  Q.   In paragraph 13 (b), you've described the FRT as

 10       searchable.  Do you see that?

 11  A.   Yes.

 12  Q.   So, sir, an experience that has been communicated to me

 13       is that you can open this PDF and try to search it for

 14       something that you may find out later is in the

 15       document, but that because the document is so big and

 16       it's still loading, when you search for a firearm, it

 17       doesn't actually show up.

 18            And so if I put it to you that that is something

 19       that somebody has had happen to them, do you have any

 20       information to the contrary?

 21  MR. MACKINNON:           Well, wait.  You're putting

 22       evidence -- trying to put evidence into the record for

 23       which there's no affidavit.  If you have an affidavit

 24       to take him to with regard to what you just said,

 25       that's fine.  But to ask him, to say, Can you deny
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 01       this, assumes that what you're saying is true.

 02  MS. WARNER:              Sure.

 03  MR. MACKINNON:           Do you have an affidavit where it

 04       says that?

 05  MS. WARNER:              He's provided evidence that it is

 06       searchable.

 07  MR. MACKINNON:           Okay.

 08  MS. WARNER:              I'm putting it to him that there

 09       are problems with its searchability and asking him

 10       whether he has any information about that one way or

 11       the other.

 12  MR. MACKINNON:           Okay.  Well, there was an

 13       assumption in your question that this, in fact, had

 14       happened to somebody when, in fact, there's no evidence

 15       on the record to that effect, but if you're asking him

 16       do you know of any problems, that's fine.

 17  MS. WARNER:              Sure.  He's an expert.  He's been

 18       put forward as an expert on the FRT, and he's told me

 19       it's searchable.  I think it's fair for me to put to

 20       him that I understand that there are problems with the

 21       searchability, but it sounds like, in any event, you'll

 22       have the witness answer the question about whether or

 23       not he has any evidence one way or the other about

 24       problems with the searchability that you have

 25       described.
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 01  MR. MACKINNON:           Okay.  But your understanding is

 02       not evidence on the record.  You can just ask him the

 03       question, do you know of any -- but to put to him an

 04       assumption in that question assumed that fact, and we

 05       don't agree that that's a fact.  And he's --

 06  MS. WARNER:              Sure.  So let's take the question

 07       at that high level.

 08  Q.   So in terms of your evidence that it's searchable, do

 09       you have any information one way or the other about

 10       problems that users encounter in the searchability.

 11  A.   No, I'm not aware of any such problems.

 12  Q.   Okay.  And, sir, you would agree that there's no

 13       notification system in place to let the public know

 14       when the FRT is updated, right?

 15  A.   No.  My understanding is the FRT is -- when it's

 16       updated, the new version replaces the old version, but

 17       there's no notification system to anyone about that.

 18       It just changes on the website.

 19  Q.   Okay.  And you'll see in that document in front of you

 20       that I shared with you most recently that you were just

 21       looking at, right under the part that we were reading

 22       about the technical issues, then under that is

 23       something called the "Legal Disclaimer for Public Use."

 24  A.   Which document are you referring to?  The one that I

 25       have open now?
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 01  Q.   Yeah.  The FRT website.

 02  A.   Yes.  I have the legal disclaimer here.

 03  Q.   Were you involved at all in deciding whether or not

 04       this disclaimer needed to go on the web page, and if

 05       so, what its contents should be?

 06  A.   I was involved in the discussion as to whether there

 07       should be a legal disclaimer or not, but I did not

 08       draft the text for it.

 09  Q.   For the disclaimer?

 10  A.   For the disclaimer.

 11  Q.   Did you agree that there should be one?

 12  A.   Yes.

 13  Q.   And that relates to your earlier evidence about the

 14       fact that the FRT isn't binding, right?

 15  A.   Correct.

 16  Q.   And this disclaimer says that, "The aforementioned Act

 17       and regulations are the prevailing legal authority with

 18       respect to firearms classification."  And so you share

 19       that understanding, right?

 20  A.   Yes.  The regulations themselves are the law, and they

 21       stand on their own.

 22  Q.   Yeah.  And that comes back to your point from earlier

 23       that ultimately it's up to the individual to draw their

 24       conclusion about, for example, whether or not their

 25       firearms is an unnamed variant, right?
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 01  A.   What I believe I said was that one of the options for

 02       an individual was to determine the classification of

 03       their firearm by themselves, but that wasn't the sole

 04       option that I had indicated.

 05  Q.   Right.  Of course.  That's one option, but I think it

 06       ties into the point that ultimately it is up to the

 07       individual because there isn't a binding, legally

 08       binding resource that they can refer to, right?

 09  A.   Well, I believe what you're asking me is to affirm a

 10       legal principle that individuals are expected to know

 11       the law, and that's my understanding.  I can't dispute

 12       that or confirm it, but that's my understanding.

 13  Q.   Yeah.  I think the answer to the question is yes, in

 14       that the question was you're not aware of any legally

 15       binding resource that the individual can refer to,

 16       right?

 17  A.   Yes.  The individual can refer to the law itself.

 18       That's legally binding, in my view.

 19  Q.   Right.  I was referring to determine whether or not

 20       their firearm is an unnamed variant, and the regulation

 21       won't tell them that, right?

 22  A.   Well, the regulation provides language, namely the

 23       variant or modified version clause, which --

 24  Q.   Right.  And if I wanted -- so it tells me that if I

 25       have a variant, it's prohibited.  And so if I want to
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 01       know if I have a variant, the regulation won't tell me

 02       that if it's not listed, right?

 03  MR. MACKINNON:           He has answered a number of your

 04       questions along that line, and you did ask him about

 05       this same question before concerning binding, and there

 06       is a long line of questioning, and then he said the

 07       ultimate authority was the courts on that, if you can

 08       recall that.

 09  MS. WARNER:              Sorry, I'm having a hard time

 10       hearing you, Mr. MacKinnon.  I think you're saying --

 11  MR. MACKINNON:           Oh, sorry.

 12  MS. WARNER:              I think you're saying asked and

 13       answered and that his answer is that the legal

 14       authority is the courts, right?

 15  MR. MACKINNON:           The ultimate binding legal

 16       authority.  But he mentioned that there's law cases and

 17       so forth that people can go to, and he's already

 18       described how people can find out whether they have an

 19       unnamed variant or not.

 20            But the ultimate legal authority is the court,

 21       from what I can recall from what he said.

 22  Q.   MS. WARNER:       And so, sir, when we were talking

 23       about unnamed variants, we went to some language that

 24       the RCMP has provided to people about changes in the

 25       legal status, being a nullification.
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 01            Did you understand that that advice from the RCMP

 02       relates to whether or not a person can bring a

 03       challenge under the Firearms Act?

 04  A.   My understanding of that notice was simply to clearly

 05       communicate to the public that the change in

 06       classification of the affected firearms was due to the

 07       implementation of regulations and not the result of a

 08       decision by the registrar of firearms.

 09            The program received a number of questions on that

 10       issue, and the website was an efficient way of making

 11       the answer available to all firearms owners.

 12  Q.   So do you understand that -- are you familiar with

 13       section 74 of the Firearms Act?

 14  A.   In general, yes.

 15  Q.   So, in general, do you understand that certain

 16       conditions need to be met for an individual to get

 17       access to a reference under section 74 of the Firearms

 18       Act?

 19  A.   Yes.  My general understanding of section 74 is it

 20       provides a framework to hold the Canadian Firearms

 21       Program accountable for the decisions that the Canada

 22       Firearms Program makes.

 23  Q.   And I think you said you share the general

 24       understanding that there are certain stipulations in

 25       section 74 that need to be met for that type of
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 01       reference to be available, right?

 02  A.   I'm not opposed to the concept of accountability.

 03  Q.   Right.  The question is much more specific.  Do you

 04       have an understanding of the criteria that need to be

 05       engaged for an individual to be able to access the

 06       reference under the Firearms Act?

 07  MR. MACKINNON:           Again, Counsel this is getting a

 08       little further afield than what we're dealing with

 09       here.  How does a section 74 reference part of this

 10       injunction, or even his affidavit?

 11  MS. WARNER:              So I'm exploring the witness's

 12       evidence that the way to get an answer about whether or

 13       not your firearm is non-restricted is through the

 14       courts, and so I'm wondering if the witness has an

 15       understanding about how an individual can get access to

 16       the courts on that question.

 17  MR. MACKINNON:           Well, as we are both aware, there

 18       are a number of section 74 challenges going on now, and

 19       what you're asking him is really a legal question that

 20       he's not competent to answer.

 21  MS. WARNER:              That's fair.  I think we had the

 22       witness's evidence from earlier that he shares the

 23       understanding that -- from the letters that were sent

 24       out at Exhibit G to Mr. Steacy's affidavit.

 25  Q.   Mr. Smith, we also have your evidence that, as you
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 01       understand it, there will be no further updates to the

 02       FRT in respect of unnamed variants, right?

 03  A.   I'm not aware of any firearms which are recorded in the

 04       FRT and which were recorded in the FRT prior to May 1st

 05       with a non-restricted or a restricted classification

 06       determination attached to it, which is expected to

 07       change after June 15th.

 08  Q.   And you're -- I was going to say you're no longer a

 09       staff member, but I think it's that you're no longer a

 10       full-time staff member.  And so in terms of when you

 11       say you're not aware, on what basis do you know whether

 12       or not that's to be expected or not?

 13  A.   The bulk of the work of updating the Firearms Reference

 14       Table was done while I was still manager, and so the --

 15       so I'm generally aware from my term at that point as

 16       manager that all of the firearms that we were aware of

 17       that could change either had changed or were scheduled

 18       to change before I left and went into retirement.

 19            Now, if the new manager has discovered new

 20       concerns with the content of the data in the FRT, I

 21       would not necessarily be aware of that.  But what I'm

 22       telling you today is I'm not aware of any planned

 23       changes.

 24  Q.   Sure.  And I think what you just said about the new

 25       manager confirms my understanding that there's
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 01       certainly nothing stopping the SFSS from updating any

 02       particular FRT entry at any given time, right?

 03  A.   No.  The FRT database is an administrative database

 04       maintained by the RCMP, and it's within the sphere of

 05       operations of the RCMP to modify the content of the

 06       Firearms Reference Table, although, that said, the

 07       value of the Firearms Reference Table is in its

 08       comprehensiveness and accuracy, and I'm not aware of

 09       anyone who would compromise either of those.

 10  Q.   How involved were you with the updates that occurred

 11       after May 1st?  Were you involved with sort of on an

 12       individual basis or at a higher level?

 13  A.   I was involved at a higher level.  I oversaw the

 14       process.  I may have dealt with certain individual

 15       firearms, but the majority of those changes were made

 16       by SFSS staff.

 17  MR. MACKINNON:           Counsel, it's almost 12:30.  I'm

 18       wondering whether it's convenient now to break or

 19       whether you have a couple of other questions on this

 20       line before lunch.  We're a little bit past our lunch

 21       break.

 22  MS. WARNER:              Sure.  Why don't we take a break.

 23       Let's go off the record just quickly and talk a little

 24       bit about documents.

 25  MR. MACKINNON:           Sure.  But before we do, can you
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 01       make that last document an exhibit because you put to

 02       him a particular section that I don't think you read

 03       out in total.  The Firearms Table, tab 10.

 04  MS. WARNER:              Yes.  The RCMP website for the

 05       FRT.  We'll make that the next Exhibit.

 06  MR. MACKINNON:           Yes.

 07  MS. WARNER:              Sure.  Thanks, Counsel.

 08  THE COURT REPORTER:      Is that also for identification,

 09       or is that going to be Exhibit 1?

 10  MR. MACKINNON:           I think it probably should be

 11       Exhibit 1 because he acknowledged that, and she read to

 12       him a particular passage that he acknowledged, so I

 13       think, unless the witness has a different --

 14  MS. WARNER:              Yeah, I agree.

 15  MR. MACKINNON:           Okay.

 16             EXHIBIT 1 - Tab 10 Firearms Reference

 17             Table

 18  (Proceedings ended at 10:27 a.m. MT)

 19  _________________________________________________________

 20          (Proceedings to recommence at 11:30 a.m. MT)

 21  _________________________________________________________

 22  

 23  

 24  

 25  
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 01  (Proceedings recommenced at 11:32 a.m. MT)

 02  MURRAY SMITH, previously affirmed, questioned by

 03       Ms. Warner:

 04  Q.   You will confirm that you remain under your affirmation

 05       and that you'll continue to tell the truth?

 06  A.   Yes.

 07  Q.   And just before we broke, we were talking a little bit

 08       about the process that the SFSS went through after

 09       May 1st in identifying, I think what you might call,

 10       additional unnamed variants, and I think I heard you

 11       say that you were not involved in each one of those

 12       decisions but that you were involved in some of them.

 13       Is that right?

 14  A.   Yes, I was involved in some.

 15  Q.   Okay.  And so I would like to look at a couple of them,

 16       and to start, I would ask you to refer to the affidavit

 17       of Wyatt Singer.

 18  A.   Yes, I'm just opening that now.

 19  Q.   Okay.

 20  A.   Okay.  Ready.

 21  Q.   This is in respect of a firearm that I understand is

 22       called the Maccabee Defense SLR-Multi.  Are you

 23       familiar with that particular firearm?

 24  A.   Yes, I am.

 25  Q.   Was it one of the classification determinations that
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 01       you were individually involved in?

 02  A.   I believe it was, but, you know, there was on the order

 03       of 80 of those, so I don't have them all memorized.

 04  Q.   Okay.  Well, let's look at a couple of documents and

 05       see what it refreshes in terms of your memory.

 06            I would like you to start with Exhibit B of that

 07       affidavit.

 08  A.   Scrolling down.

 09  MR. MACKINNON:           Page 27.

 10  Q.   MS. WARNER:       That should be a November 3 of

 11       2017 letter.  Let me know when you have that in front

 12       of you?

 13  A.   So Exhib bravo?

 14  MR. MACKINNON:           Yes.

 15  A.   So that's the inspection report?

 16  Q.   MS. WARNER:       All right.  And that is authored

 17       by Bruce Macdonald.  Who is Bruce?  What's his role?

 18  A.   He was a firearms technologist who was a -- or firearms

 19       technician, I guess -- who was employed in SFSS at the

 20       time.

 21  Q.   Is he still employed there?

 22  A.   No.  He's gone to a different but similar job.

 23  Q.   Okay.  Do you recall whether you were involved in

 24       inspecting the SLR-Multi in and around November of

 25       2017?
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 01  A.   I recall the firearm passing through the inspection

 02       service.  I recall the outcome on the rationale fort,

 03       but beyond that, I was not directly involved.

 04  Q.   Okay.  So in terms of the outcome and the rationale,

 05       looking at this inspection report, it says that "The

 06       SLR-Multi receiver can meet the definition of a

 07       non-restricted firearm."

 08            And then in paragraph 4, it mentions a barrel

 09       length of over 470 millimetres, and then it concludes

 10       that, as received, that firearm is classified as

 11       non-restricted; do you see that?

 12  A.   Yes.  It was non-restricted at the time.

 13  Q.   And you were generally aware of that at the time?

 14  A.   Yes, generally aware of it.  Because it was an unusual

 15       firearm.

 16  Q.   Okay.  And so given that you were generally aware of

 17       it, fair to say that you agreed with this letter that

 18       was sent in November of 2017, right?

 19  A.   Indeed, I do.

 20  Q.   Okay.  And so you would understand that those

 21       conclusions by Mr. Macdonald were reflected in the FRT.

 22       You can find that at Exhibit C of Mr. Singer's

 23       affidavit.

 24  A.   So there is an FRT record there.  It's sideways, a

 25       little hard to see.
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 01  Q.   Yeah.  So the date at the top is November 3rd of 2017.

 02       Can you see that?  I appreciate it's sideways.

 03  A.   Yes, I can.

 04  Q.   And can you see in the middle of the page where it

 05       says, "Legal classification, Non-Restricted" and "Legal

 06       Authority CC 2 'firearm'"?

 07  A.   Yes, I can see that.

 08  Q.   I understand that part there, the legal authority, to

 09       be the SFSS's reference to what you consider to be the

 10       relevant -- what's the language you used?  The relevant

 11       Criminal Code section; is that right?

 12  A.   Yes.  In this particular case, section 2 of the

 13       Criminal Code.

 14  Q.   Okay.  And so does that refer -- it's referring to the

 15       definitions of firearm and restricted firearm and

 16       prohibited firearm; is that right?

 17  A.   It refers to the definition of firearm.

 18  Q.   Okay.  So Mr. Macdonald's letter that we just looked at

 19       said that the firearm could be classified as

 20       non-restricted, and then it referred to the barrel

 21       length.  Did that inform the basis on which you

 22       concluded at that time that the firearm was not

 23       restricted?

 24  A.   Yes.  The actual specimen had a barrel length which

 25       exceeded 470 millimetres, which meant that it fell
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 01       within the non-restricted classification --

 02  Q.   Okay.

 03  A.   -- at the time.

 04  Q.   Right.  That's the section you were referring to at

 05       that time.

 06            And you can see in this FRT report under the

 07       heading "Model," you can see in the third line it says:

 08       (as read)

 09            "The SLR-MULTI main features are the use

 10            of a T-Slot assembly interface

 11            reminiscent of the prototype AR-10A,

 12            serial number XN03, a removable trigger

 13            housing and compatibility with many

 14            AR-15 components."

 15       And so that would have been something that you would

 16       have considered in November of 2017 in classifying this

 17       firearm?

 18  A.   Yes, it was.

 19  Q.   And you'll see that on the next page there is a section

 20       called "Canadian Law Comments," right?

 21  A.   I'm just looking for that now.  Yes, I see it.

 22  Q.   And so is that section where you captured the SFSS's

 23       understanding at that time of the relationship between

 24       the Canadian law and the classification of the firearm?

 25  A.   Yes.  It provides a short rationale of why SFSS
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 01       believed the firearm fit the category identified.

 02  Q.   Right.  And in November of 2017, the AR platform was

 03       restricted under the regulation, right?

 04  A.   A subset of the AR platform was restricted, yes.

 05  Q.   Okay.  So explain that to me.  So the platform is

 06       dividable into subparts?

 07  A.   Well, in effect, it was divided by the regulations

 08       which were enforced at the time.  The regulations as

 09       they read prior to May 1st of 2020 restricted the M16

 10       and any variants or modified versions of it.

 11            So the way that regulation was constructed meant

 12       that only those firearms which flowed from the M16

 13       could be considered to be within the scope of the

 14       regulation.

 15  Q.   That was how the SFSS interpreted that, right?

 16  A.   Correct.

 17  Q.   Okay.  And you're aware, sir, that the SFSS's

 18       classification of the SLR-Multi is now listed in the

 19       FRT as prohibited, right?

 20  A.   Yes, it is.

 21  Q.   And were you involved in that decision?

 22  A.   I was involved -- yes, I was involved in that decision

 23       from the -- from, perhaps, a slightly more global

 24       perspective.  There were a number of firearms which

 25       were similar to the SLR-Multi, and I dealt with them as
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 01       a group.

 02  Q.   You took the lead on those?

 03  A.   I'm sorry, I didn't hear that.

 04  Q.   You took the lead on those?  You said you dealt with

 05       them as a group.  You took the lead on them?

 06  A.   I was involved in the final decision.  I approved the

 07       final decision, so in that sense, yes, I took the lead

 08       on them.

 09  Q.   Okay.  Who else was involved?

 10  A.   There were a number of staff members from Specialized

 11       Firearms Support Services involved.

 12  Q.   And what was your process in terms of inspecting the

 13       SLR-Multi between May 1 and when the FRT was updated?

 14  A.   Well, the firearm was not physically inspected during

 15       that interim.

 16  Q.   So what did happen?

 17  A.   What happened was the regulations changed, and the

 18       regulation amendments of May of 2020 did two things:

 19       It changed the classification of those firearms from

 20       either non-restricted or restricted to prohibited.  It

 21       also changed the scope of the -- of what's considered a

 22       firearm to be regulated.

 23            The former regulations included the M16 and the

 24       history of it whereas the May 2020 regulation

 25       explicitly includes the AR-10, AR-15, M16, and M4,
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 01       which gives it a much broader scope than existed prior

 02       to May 1st of 2020.

 03  Q.   Right.  And it's described as one platform, right?

 04  A.   Well, the firearms industry describes the family of AR

 05       firearms as being the AR platform.  It's shorthand to

 06       mean firearms of the AR-10, AR-15, M16, and M4 design.

 07       And what it means in practice is that the firearms all

 08       have interchangeable parts, for the most part, and

 09       owners who purchase one of those firearms tap into a

 10       vast supply of parts, accessories, and enhancements,

 11       which are made for that group of firearms.

 12  Q.   So, now, maybe just flip to Exhibit D of the Singer

 13       affidavit.

 14  A.   Okay.  Exhibit B?

 15  Q.   D as in delta.

 16  A.   Delta, okay.  I'm sorry.  It's my hearing.

 17            Exhibit D is another FRT record.

 18  Q.   That's right.  And this one's dated June 7th of 2020.

 19  A.   Yes.

 20  Q.   So you'll see there that the legal classification is

 21       prohibited, and the legal authority is PFR, which I

 22       understand stands for the regulation, right?

 23  A.   Yes, it does.

 24  Q.   Paragraph 87.  And so this is what you're saying, which

 25       is that the SFSS decided after May 1st that this
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 01       firearm should be prohibited on the basis of

 02       paragraph 87 of the regulation, right?

 03  A.   Well, no.  SFSS did not decide that the firearm should

 04       be prohibited.  What SFSS determined was that the

 05       characteristics of that firearm matched the

 06       requirements of paragraph 87 of the regulations, and

 07       therefore, was assessed to be prohibited for inclusion

 08       in the FRT.

 09            But the firearm itself became prohibited as a

 10       result of the action in the regulations; not anything

 11       the FRT did.

 12  Q.   Yeah.  We're on common ground that this is an unnamed

 13       variant.  It's not listed in the regulation, right?

 14  A.   That's correct.

 15  Q.   And so when you say it became prohibited, that's your

 16       opinion and the SFSS's opinion, right?

 17  A.   Yes, it is.

 18  Q.   And on the next page of the FRT, you'll see that

 19       there's no Canadian Law comments section, right?

 20  A.   Yes.  The -- there simply wasn't time to update the

 21       Canadian Law comments.  The priority was to update the

 22       classifications.

 23  Q.   So all you did was delete the Canada Law comments?

 24  A.   Yes.

 25  Q.   Are you in the process of updating the Canadian Law
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 01       comments to explain the SFSS's rationale?

 02  A.   That had not -- that was planned but had not started by

 03       the time I retired.  I believe it's on the agenda of

 04       the new manager, but I can't say that with certainty.

 05  Q.   Okay.  So I would ask you to now open the affidavit of

 06       Phil O'Dell.

 07            Let me know when you have that in front of you.

 08  A.   Okay.  Phil O'Dell.  Okay.  It's open now.

 09  Q.   Are you generally aware of the firearms that Mr. O'Dell

 10       has described as the Defender and the Lion and the MK10

 11       and the MK12?

 12  A.   I'm just trying to find them in the affidavit right

 13       now.

 14  Q.   Sure.  I didn't know if you might know off the top of

 15       your head.  If you want to refer to the affidavit, it

 16       starts around paragraph 47 Mr. O'Dell's affidavit.

 17  A.   Did you say 47, four-seven?

 18  Q.   That's right.

 19  A.   Okay.  So...

 20  Q.   Do you recall whether you were involved in reviewing

 21       the FRT entries for the MK10 and the MK12?

 22  A.   I was -- I was involved but not deeply involved in May

 23       of 2020.  I recall being more involved prior to that.

 24  Q.   What do you mean by that?  What was your involvement

 25       prior to May of 2020?
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 01  A.   Well, I believe some of those firearms were submitted

 02       for inspection prior to May of 2020.

 03  Q.   Okay.  And so you generally recall that you were

 04       involved in their initial inspection and

 05       classification; is that right?

 06  A.   Yes.

 07  Q.   So do you generally recall that they were initially

 08       classified as non-restricted?

 09  A.   Yes.

 10  Q.   Okay.  So if you look at Exhibit L, as in Lima, of

 11       Mr. O'Dell's affidavit.  Let me know when you have that

 12       in front of you.

 13  A.   Okay.

 14            Okay.  Exhibit L, which is an FRT record for the

 15       Derya MK-12.

 16  Q.   Right.  And it's dated June 16th of 2020; do you see

 17       that?

 18  A.   Yes, I do.

 19  Q.   So you see that the classification has been updated,

 20       according to the SFSS, to prohibited.  And, again, the

 21       reference is paragraph 87 of the regulation; do you see

 22       that?

 23  A.   Yes.

 24  Q.   And then if you scroll down under the "Model" section

 25       of that FRT entry.
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 01  A.   Yes.

 02  Q.   You see where it says in the same bullet: (as read)

 03            "The design of the semi-automatic box

 04            magazine feed shotgun resembles but is

 05            not a variant of the AR-15."

 06       Do you see that?

 07  A.   Yes, I see that.

 08  Q.   So it's the SFSS's understanding that a firearm cannot

 09       be a variant of the AR-15, but nonetheless, be

 10       classified as prohibited under paragraph 87 of the

 11       regulation, right?

 12  A.   Yes.  In this case, the shotgun is a variant of the

 13       AR-10, which is listed as one of the parent firearms in

 14       para 87.

 15  Q.   One of the parent firearms in this family?  Is there

 16       more than one parent in this family?

 17  A.   When I use that language, what I am referring to is

 18       that in the language of paragraph 87 of the regulations

 19       made in May of 2020, that four distinct firearms

 20       designations are used, and AR-10 is one of them.

 21  Q.   So is there more than one parent in the family?

 22  A.   The AR platform firearms are grouped.  Because they

 23       have so many elements in common, it would be difficult,

 24       if not impossible, to deal with them as individuals

 25       simply because of the ability to exchange parts, the
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 01       overlaps in design, and so on.

 02            It's logical to treat them as a single group, just

 03       as the firearm industry does.

 04  Q.   So if you treat them as a single group, then, how can

 05       it be that it's not a variant of the AR-15 but it's

 06       still prohibited under paragraph 87?

 07  A.   Well, I interpret the regulations as meaning that if a

 08       firearm is a variant of any one of those firearms, four

 09       firearms, or any combination of them, then it falls

 10       within the ambit of the regulation.

 11  Q.   Okay.  That's helpful.  And you earlier, just a moment

 12       ago, talked about the understanding in the industry.

 13       And I would ask you, sir, out of fairness, to concede

 14       that the understanding that you just described is not

 15       shared by the industry such that you could speak on

 16       behalf of the entire industry.  Will you concede that?

 17  A.   I would beg to differ with that assessment because the

 18       industry widely uses the expression "air platform" and

 19       uses it to cover models related to all four of those

 20       firearms.  It's all over the internet.  It's all over

 21       books and advertising material.  Very widely used.

 22  Q.   Sure.  And so your position is that your expert opinion

 23       should be relied on by the Court as being on behalf of

 24       the industry, as a whole, right?

 25  A.   I'm not a spokesman for the industry, if that's what
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 01       you're asking.

 02  Q.   Right.  That is.  Because different people in the

 03       industry could have different understandings, right?

 04  A.   Yes.  Different people in the industry may have

 05       different opinions on the matter; I concede that.

 06  Q.   Sure.

 07  A.   But what I was informing you of is that if you look at

 08       the volume of websites, printed material, firearm user

 09       reports, firearm user reviews, and so on, you will see

 10       the AR platform terminology being used exceedingly

 11       broadly and to deal with all four of those firearms

 12       named in paragraph 87.

 13  Q.   And so, by that, are you referring, for example, to

 14       what you've exhibited to your affidavit at Exhibits 28

 15       and 29, Jane's Infantry and one other source?  Is that

 16       what you're referring to?

 17  A.   Well, the -- that particular example dealing with

 18       Jane's -- and that's in my affidavit at --

 19  Q.   Are those the kinds of things that you're referring to?

 20  A.   Yes.  That's one example of where a very respected

 21       firearms publisher is using the term variant to

 22       describe families of firearms.

 23            In this -- in the example given, I use the AR

 24       family as well as the AK-47 family, and it illustrates

 25       that the word variant is used very broadly.
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 01  Q.   Right.  And you mentioned earlier that you were not

 02       involved in all updates to the FRT after May 1 but you

 03       were involved in some of them.  Which ones were you

 04       more individually involved in and why?

 05  A.   One of the -- one of the issues that I was involved in

 06       more deeply had to do with the AR-10 branch of the AR

 07       platform family because of the significant change in

 08       scope of the regulations when compared before and after

 09       May 1st of 2020.  So --

 10  Q.   Right.  You formed the opinion and the conclusion that

 11       the change in language related to the AR platform

 12       resulted in a significant change in scope, right?

 13  A.   That's correct.

 14  Q.   When did you form that opinion?  Was it before or after

 15       May 1st?

 16  A.   I can't pick a precise moment when I arrived at that

 17       point of view.

 18  Q.   So I understand from your CV that it's been part of

 19       your job since at least 1989 to provide advice to the

 20       government, right?

 21  A.   Yes.

 22  Q.   And you've listed in your CV quite a number of

 23       instances where you provided advice in respect of

 24       specific pieces of regulation or legislation, right?

 25  A.   Yes.  On numerous occasions.
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 01  Q.   Did you provide any advice to the government in advance

 02       of May 1st about the wording of the AR platform section

 03       of the regulation?

 04  MR. MACKINNON:           He can't answer that.  It's

 05       protected by cabinet confidence for the same reason

 06       given earlier.  It relates to submissions to cabinet.

 07  OBJECTION TAKEN to answering the question:  Did you provide

 08       any advice to the government in advance of May 1st

 09       about the wording of the AR platform section of the

 10       regulation?

 11  Q.   MS. WARNER:       Were you aware before May 1st that

 12       the language of paragraph 87 would be different?

 13  MR. MACKINNON:           Again, for the same reason.

 14  OBJECTION TAKEN to answering the question:  Were you aware

 15       before May 1st that the language of paragraph 87 would

 16       be different?

 17  Q.   MS. WARNER:       So, sir, as part of the advice

 18       that you've given to the government, and just your job

 19       in general, did you become aware of a regulation called

 20       the "Firearms Records Regulations Classification"?  It

 21       came about in 2014.

 22  A.   Yes, I'm aware of those regulations.

 23  Q.   What's your understanding of what those regulations are

 24       about?

 25  A.   Those regulations bind the registrar of firearms to
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 01       certain bookkeeping duties.  That's about it.

 02  Q.   And so it's your interpretation of the regulation that

 03       that is all that it does, right?

 04  A.   Yes.

 05  Q.   Were you involved in consulting or advice, as you

 06       described in your CV, in relation to that particular

 07       regulation at all?

 08  MR. MACKINNON:           Okay.  Hold on.  If this involves

 09       anything related to submissions to cabinet, then it's

 10       protected.  If it's not, then you can answer.

 11  A.   I can give the same answer as I do for the court

 12       regulations which is that I had input, but I can't say

 13       anything further beyond that, as I understand cabinet

 14       confidence.

 15  Q.   Okay.  And, again, as part of your advice to government

 16       or your job, generally, did you come to understand that

 17       the Standing Joint Committee for the Scrutiny of

 18       Regulations took an interest in this 2014 FRRC

 19       regulation?

 20  A.   My understanding is that the Committee on the Scrutiny

 21       Regulations took an interest in the expression

 22       "variant" and the expression "commonly available in

 23       Canada."  That's my interaction with them.

 24  Q.   So I'm going to talk to you about that in a minute.

 25       This is a separate issue.  We're talking about this
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 01       classification regulation were you said that it imposed

 02       certain obligations on the registrar, and I think you

 03       said something about "and nothing more" or "that's all

 04       it does."

 05            And the Standing Joint Committee for the Scrutiny

 06       of Regulations examined whether or not, in fact, that

 07       is what the regulation does or whether it purports to

 08       do something more than that.  Are you aware of that

 09       issue?

 10  A.   No.  I was not involved in dealing with the Committee

 11       on the Scrutiny of Regulations on that issue.

 12  Q.   On that issue.  Okay.

 13            And so when you and your team were working on

 14       updating the FRT in relation to the regulation, did you

 15       understand that you were prohibited from updating any

 16       FRT entries that had been classified within -- beyond

 17       the previous year?

 18  A.   I'm not aware of any such limitation.

 19  Q.   And, again, on this regulation that I'm calling the

 20       FRRC, that's the 2014 classification regulation, so you

 21       understand that, that I'm referring to --

 22  A.   Yes.

 23  Q.   -- that regulation?

 24  A.   Yes.

 25  Q.   And in respect of that particular regulation, did you
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 01       have any understanding that when the government

 02       explained in its regulatory impact analysis statement

 03       why it was promulgating that regulation, that it made

 04       reference to the firearms known as CZ-858 and Swiss

 05       Arms Classic Green, were you aware of that?

 06  A.   I recall seeing the regulatory impact analysis

 07       statements for those regulations at the time, but it's

 08       been many, many years since I've looked at them, so my

 09       recollection today is a bit rusty.

 10  Q.   So to the best of your recollection, what was the

 11       relationship between the FRRC and the two rifles that I

 12       just mentioned?

 13  A.   There was no connection that I'm aware of.

 14  Q.   So you don't know why the government included that in

 15       the regulatory impact analysis statement?

 16  A.   I'm not sure that was the question you asked

 17       previously.  I believe you asked me if there was any

 18       connection between the regulations and those two

 19       firearms, and, no, I'm not aware of any.

 20            As for the reason why the government chose to

 21       introduce those regulations, I can't say.  I'm -- I was

 22       not present at the time the government took that

 23       decision.

 24  Q.   Okay.  And in your CV when you're listing the things

 25       that you have advised the government on, you list Bill
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 01       C-42, which arose in 2015.  Do you recall that bill?

 02  A.   Yes, I do.

 03  Q.   And do you recall that part of that bill allowed the

 04       GIC to prescribe a firearm as non-restricted?

 05  A.   Yes.  One of the amendments brought about to the

 06       Criminal Code by Bill C-42 was to add two subsections

 07       to, I believe, Section 117.15 of the Criminal Code,

 08       which permitted the GIC to downgrade classifications

 09       from prohibited to either restricted or non-restricted.

 10  Q.   Okay.  And were you aware -- well, first, were you

 11       aware that it was Mr. Blaney who was the Minister of

 12       Public Safety at that relevant time?

 13  A.   Yes.  I believe Minister Blaney was the Minister of

 14       Public Safety in 2015 when C-42 passed through

 15       parliament.

 16  Q.   And were you aware that in explaining Bill C-42, one of

 17       the things that Minister Blaney said was that it had

 18       been a mistake for the CFP to classify the CZ-858 and

 19       the Swiss Arms Classic Green rifles as prohibited

 20       firearms?

 21  A.   I believe he said that, yes.

 22  Q.   Were you aware of that?

 23  A.   Yes.  I recall seeing the news coverage when he said

 24       that statement.

 25  Q.   Okay.  And you also are aware that those firearms are
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 01       now prohibited in the regulation, right?

 02  A.   Yes, they are.

 03  Q.   And do you agree that they should be prohibited?

 04  A.   I'm --

 05  MR. MACKINNON:           When you mean "should be," are you

 06       meaning a decision taken in the regulation, or are you

 07       saying the classification --

 08  MS. WARNER:              I'm asking for Mr. Smith's

 09       personal opinion about whether or not those firearms

 10       should be prohibited.

 11  MR. MACKINNON:           Well, he's not here for that.

 12       That's a decision, as you said, that was taken by the

 13       government and cabinet in the regulation.  So it's not

 14       for him to say his personal opinion.

 15  Q.   MS. WARNER:       I take your point.  I think it

 16       could be helpful for the Court to understand the views

 17       of this witness who has been put forward as an expert,

 18       who is meant to be impartial, and so his own views are

 19       relevant.

 20  MR. MACKINNON:           He's not put forward for the

 21       purpose of giving evidence on the intention of

 22       goverment when it passes a regulation, and so his

 23       personal view of that is irrelevant.

 24  OBJECTION TAKEN to answering the question:  And do you

 25       agree that they should be prohibited?
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 01  Q.   MS. WARNER:       Sir, you've given some evidence in

 02       your affidavit and today that, in your view, the term

 03       variant is, I think you say, it's well-known to gun

 04       owners in Canada, right?

 05  A.   Yes.  I believe that to be the case.  The -- I speak to

 06       that in paragraph 25 of my affidavit.  The use of --

 07       the concept of variant has been around for more than,

 08       well, more than 20 years, so it has familiarity with

 09       both firearms businesses and firearms owners.

 10  Q.   And you would agree, though, that that term, its

 11       definition, its application, has been the subject of

 12       significant controversy and confusion in the industry

 13       and among firearm users, right?

 14  A.   Yes, indeed.  A fair degree of controversy.  I believe

 15       that there are certain sectors within the firearms

 16       business community and also within the firearm owner

 17       community who disagree with the firearms control laws

 18       as they exist in Canada today.  And one of the

 19       provisions, I believe, that those people dislike is the

 20       use of the variant clause, and they're certainly

 21       entitled to their point of view.

 22  Q.   Sure.  And another entity that has issue with it you

 23       mentioned earlier is the Standing Joint Committee for

 24       the Scrutiny of Regulations.  You're aware of that,

 25       right?
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 01  A.   Yes.  The committee was looking into the word "variant"

 02       and wondering whether a definition of variant would be

 03       helpful or not.

 04  Q.   Yeah.  And how do you know that?

 05  A.   I was directly involved with the Department of Justice

 06       in drafting responses to that committee.  I also

 07       appeared before the committee on at least one occasion,

 08       although I didn't actually testify.  I was on call but

 09       didn't actually speak.

 10  Q.   Okay.  So I don't know if I had included it earlier.

 11       I've just dropped in a document now related to the

 12       Standing Joint Committee, so let me know when you have

 13       that tab 31 open in front of you, please.

 14  A.   I'm sorry.  Which document are you looking for?

 15  Q.   Tab 31 that I've just included in the chat box.

 16  A.   Oh, it's just been sent.  Okay.

 17  MR. MACKINNON:           Yeah.  It's just been sent.  It's

 18       called "Evidence - REGS."  Tab 31.

 19  A.   Okay.  So, yes, I have that document open.

 20  Q.   MS. WARNER:       Okay.  So this one is dated

 21       June 15th of 2017.  Do you see that?

 22  A.   Yes.

 23  Q.   So these are the proceedings that you were just

 24       referring to that you were involved with along with the

 25       Department of Justice, right?
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 01  A.   I don't know if I was present during this particular

 02       session, but, yes, I was involved with it from time to

 03       time over the course of seven or eight years.

 04  Q.   Right.  Exactly.  And so that's my point.  If you flip

 05       to the second page of this document, there are

 06       statements from Evelyne Borkowski-Parent, General

 07       Counsel to the Committee.  Do you see that?

 08  A.   Yes.  I'm looking at the top of the page that is

 09       labelled 229.  Is that what you're referring to?  Oh,

 10       228?

 11  Q.   That's right.  228.  And so in the third full

 12       paragraph, it starts with the words: (as read)

 13            "It bears noting that the power to

 14            prescribe is a narrow enabling power

 15            which means that regulations should

 16            provide for the law with precision and

 17            certainty."

 18       Do you see that there?

 19  A.   Yes, I do.

 20  Q.   And then it says, "Upon examination it was found that

 21       the description of a great many of the firearms," and

 22       then it goes on to raise what you described earlier,

 23       which is commonly available in Canada and variant,

 24       right?  That was the issue you were referring to

 25       earlier?
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 01  A.   Yes.  That's all mentioned in that paragraph.

 02  Q.   Right.  So then in the next paragraph it says that that

 03       issue was asked by the committee in the year 2005, and

 04       the file has not progressed much since.  Do you see

 05       that?

 06  A.   Yes, I do.

 07  Q.   And so that's consistent with what you said earlier,

 08       that this was an issue that was longstanding over a

 09       number of years, right?

 10  A.   Yes.  The committee -- the committee took an interest

 11       in it over a long period of time.  Yes.

 12  Q.   Right.  And it's fair to summarize that the interest

 13       that they took was -- they concluded that the words

 14       "variant" and "commonly available in Canada" lacked the

 15       precision and certainty that they thought should be

 16       included, right?

 17  A.   Well, I don't see that in writing here.  Could you tell

 18       me exactly where you're looking.

 19  Q.   Well, I will, but let's just start with your

 20       understanding.  Is that your understanding of the

 21       committee's position?

 22  A.   My understanding of the committee is that their role is

 23       to review regulations and to provide advice to the

 24       government on where regulations can be improved.  And

 25       one of the areas that they were looking at in the
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 01       Criminal Code regulations was the use of those two

 02       expressions:  "Variant or modified version" and

 03       "commonly available in Canada."

 04            It was the position of the committee, so far as I

 05       know, that those terms should be considered for

 06       inclusion of a definition of them in the Criminal Code.

 07       And my further understanding is that the Department of

 08       Justice disagreed with that point of view and wrote

 09       back to that effect indicating that it was the belief

 10       of the Department of Justice that the -- an individual

 11       firearms owner would be no better off with a definition

 12       than without.

 13  Q.   Do you have a particular communication from the

 14       Department of Justice in mind when you say that?

 15  A.   I can't recall a specific communication, no, on that.

 16       The -- I believe the Department of Justice wrote back

 17       to the committee and said they were not planning any

 18       amendments at the time.

 19  Q.   And you said that you were involved in the Department

 20       of Justice communications to the committee, right?

 21  A.   Yes.  I was -- my role was to provide technical advice,

 22       and I reviewed drafts of the communications and the --

 23       and that was basically it.

 24  Q.   Yeah.  And I think the view that you've expressed when

 25       you and I have been chatting today is that you think
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 01       that the term variant is understandable, right?

 02  A.   Yes.  It's defined in the dictionary.  It's a word in

 03       the English language, and its usual and ordinary

 04       meaning is sufficiently accurate for the determination

 05       of whether a firearm is a variant or not.

 06  Q.   Maybe just before I move on, again, I think it might be

 07       helpful for the Court to exhibit tab 31 that I just

 08       showed to you.

 09  MS. WARNER:              Counsel, any objection to that?

 10  MR. MACKINNON:           Tab 31?

 11  MS. WARNER:              I'm sorry, I couldn't hear you.

 12  MR. MACKINNON:           You just want to make an exhibit,

 13       or what did you want to do?

 14  MS. WARNER:              Yeah, exactly.

 15  MR. MACKINNON:           That's fine.  Although you could

 16       also -- with the statutes, regulations, and provisions

 17       of gazetted, you know, committees, you can put in

 18       separately, if you like.  I mean, technically, I don't

 19       think we need to, but if you want to, that's fine.

 20  MS. WARNER:              Sure.  Fair enough.  Just for

 21       one-stop shopping, we'll make that the next exhibit for

 22       identification.

 23  MR. MACKINNON:           Okay.

 24             EXHIBIT C FOR IDENTIFICATION - Tab 31

 25             document titled "Evidence - REGS"
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 01  Q.   MS. WARNER:       Okay.  And then I was just going

 02       to touch on what you said previously, which is that you

 03       understood that this controversy about the provision

 04       and certainty around the term variant did lead to a

 05       Private Member's Bill that was Bill C-230.  You know

 06       that?

 07  A.   I'm aware of the bill; however, I would not agree with

 08       your statement that it stems from uncertainty.  The

 09       genesis of that, I believe, was more from a sector of

 10       the firearms owning public that simply didn't like the

 11       direction that the government had taken in gun control

 12       and was doing something about it via their member of

 13       parliament.

 14  Q.   And that bill suggested a definition of the term

 15       variant as to mean a firearm that has an unmodified

 16       frame or receiver of another firearm.  You understand

 17       that, right?

 18  A.   That's what the definition says.

 19  Q.   That's what it was proposed in the bill.  You

 20       understood that, right?

 21  A.   Yes.

 22  Q.   And you, in your affidavit, have provided your personal

 23       understanding of what the term variant means at

 24       paragraph 23, right?

 25  A.   Yeah.  In essence, yes.
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 01  Q.   What do you mean by "in essence"?

 02  A.   Well, I -- SFSS -- neither SFSS nor I, at this point,

 03       have a formal definition of variant which is used to

 04       determine the classification of firearms.

 05            So what's in paragraph 23 describes in general

 06       terms what a variant is, but I would not want it to be

 07       construed as being the definition that SFSS follows.

 08  Q.   What is the definition that SFSS follows?

 09  A.   The dictionary definition, as I said earlier.

 10  Q.   And what's that?

 11  A.   Well, the Oxford Dictionary definition defines a

 12       variant as being a former version of something that

 13       differs from another item or a standard.

 14  Q.   And is it just a more specific way of saying that?  To

 15       define variant as a firearm that has an unmodified

 16       frame or receiver of another firearm, or are those two

 17       totally separate things?

 18  A.   They are different concepts.  Because if a firearm had

 19       the same frame or receiver as another firearm, it would

 20       be the same firearm.  It wouldn't be a variant.  The

 21       concept of that definition is self-contradictory.

 22  Q.   And so you and the SFSS don't agree with the definition

 23       of the term variant that was put forward in Bill C-230,

 24       right?

 25  A.   Well, it's not a question of us agreeing with or
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 01       disagreeing with it.  It was a Private Member's Bill.

 02       Had parliament passed it, we would have found a way to

 03       implement it.

 04  Q.   It's not what you implement right now; we can agree on

 05       that, right?

 06  A.   No.  Because that's not what the law says.

 07  Q.   And in your CV, which is Exhibit A to your affidavit,

 08       under the section entitled "Scientific Papers and

 09       Presentations --" let me know when you have that in

 10       front of you.

 11  A.   Yes, I have that.

 12  Q.   Number 29 there says that you presented on firearm

 13       variants to the CFAC in May of 2018, right?

 14  A.   Yes, I did.

 15  Q.   And so what did you present to them on at that time?

 16  A.   I presented a PowerPoint presentation, which dealt with

 17       the general concept of variant with a number of

 18       examples.

 19  Q.   And did it provide any advice or recommendations?

 20  A.   No, I don't believe it did.  It was more of an

 21       information or education presentation as opposed to

 22       advocating any particular course of action.

 23  Q.   Okay.  And, sir, another one of the topics that you

 24       were asked to provide evidence about is I think what

 25       you've described as non-prohibited firearms that are
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 01       available for hunting and sporting use.  That was one

 02       of the things you were asked to give evidence on,

 03       right?

 04  A.   Well, in my affidavit I speak to the issues of hunting

 05       starting at page 70 and sport shooting on para 77, so

 06       if that's what you mean, then, yes.

 07  Q.   Well, let's start with paragraph 5 of your affidavit.

 08  A.   Okay.

 09  Q.   And paragraph 5 (d), you've said that one of the things

 10       that you were asked to speak about was non-prohibited

 11       firearms that are available for hunting and sporting

 12       use, right?

 13  A.   Yes.  That's paragraph (d) there, yes.

 14  Q.   And that was one of the things you were asked to speak

 15       about?

 16  A.   Yes.  And that's reflected in the paragraph 70 onwards

 17       that I mentioned before.

 18  Q.   Right.  And in those paragraphs you've provided your

 19       opinion that the newly prohibited firearms under the

 20       regulation aren't required or necessary for hunting,

 21       right?

 22  A.   Correct.  My view in the affidavit is -- especially as

 23       indicated in para 74 is that the -- is that the use of

 24       the prohibited firearms for hunting before they became

 25       prohibited was a choice; not a necessity.
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 01  Q.   Right.  And part of how you've explained that logic is

 02       that the difference from a hunting point of view

 03       between newly restricted firearms and firearms that

 04       remain non-restricted is only a matter of seconds, and

 05       when you consider the recoil, that decreases the

 06       difference even further.  That's your view, right?

 07  MR. MACKINNON:           Which paragraph are you referring

 08       to?

 09  A.   Paragraph 74, I believe.

 10  MR. MACKINNON:           Okay.

 11  A.   And, yes, this is simply one example of where, in my

 12       view, the tactical style of firearms which were

 13       prohibited as a result of the regulations of May 2020

 14       don't really offer anything more for hunting than

 15       conventional sporting firearms do.

 16  Q.   MS. WARNER:       And those are your personal views?

 17       You would agree with me that there's nothing in your CV

 18       that exhibits particular qualifications related to

 19       expertise in hunting, right?

 20  A.   I'm not claiming any particular expertise in hunting or

 21       management of game animals; however, I do have

 22       expertise in terms of firearms, their operating

 23       mechanisms, and the kinds of uses which firearms are

 24       put to, which touches on the use of them for hunting.

 25       So I feel confident speaking to this issue.
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 01  Q.   Did you review the Regulatory Impact Analysis Statement

 02       that went out with the May 2020 regulation?

 03  A.   If you're asking me if I saw it, yes, I did.

 04  Q.   Did you see it before it was published?

 05  A.   Yes.  I had input into it.

 06  Q.   Okay.  There's a section in that statement that talks

 07       about -- well, I'll just read it to you: (as read)

 08            "There is a risk that affected firearms

 09            owners may elect to replace their

 10            firearms with models unaffected by the

 11            ban, causing a market displacement.

 12            This risk may be mitigated by adding

 13            additional makes and models to the list

 14            of prohibited firearms in the future."

 15       Are you aware of that part of the impact statement?

 16  A.   Yes.  I recall seeing that in the final published

 17       version.

 18  Q.   And so are you aware of any criteria that a hunter

 19       could rely on to know which non-restricted firearms

 20       they could buy as a replacement and not have to worry

 21       about being prohibited in the future?

 22  A.   Yes.  I think if a hunter were to review the RIAS in

 23       total, they would see that the approach taken by the

 24       Governor in Council is to regulate derivatives of

 25       military and paramilitary firearms.
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 01            So a reasonably logical conclusion that would flow

 02       from that would be that if an individual were to

 03       purchase conventional sporting firearms or conventional

 04       hunting firearms for hunting, they're less likely to be

 05       touched by future regulations the governing council

 06       might choose to make.  But I can't say with any

 07       certainty what future governor on councils will do.

 08            They're -- they hold the authority to prohibit

 09       firearms, and I'm not in a position to influence them

 10       on that.

 11  Q.   And then you've also touched on a separate topic of

 12       what I'll call sport shooting starting at paragraph, I

 13       think maybe, 77 of your affidavit.  And, again, on this

 14       topic, you're not putting yourself forward as an expert

 15       in, for example, the type of training that law

 16       enforcement or military members would need to be

 17       proficient in marksmanship, right?

 18  A.   No.  I'm not claiming to be an expert in police

 19       training or military training, although I do have

 20       personal knowledge of both.  I have participated in

 21       police training and military training, and I have

 22       delivered training to police officers and to the

 23       military over the years.

 24            So while I would not say that I am an expert in

 25       all aspects of police or military training, I certainly
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 01       do have considerable experience with it.

 02  Q.   Your experience in the military that I see in your CV

 03       was up until 1977, right?

 04  A.   That's correct.

 05  Q.   Okay.  And I took it from your affidavit that you

 06       understand that the organization known as the DCRA was

 07       created through an act of parliament with a specific

 08       purpose.  You understand that, right?

 09  A.   Yes.  It was created at the turn of the previous

 10       century by --

 11  Q.   Yes.

 12  A.   -- parliament.

 13  Q.   Yeah.  And in your affidavit at paragraph 82, you've

 14       provided your understanding that the regulation will

 15       impact what we call the service rifle competition,

 16       right?

 17  A.   I believe that's para 83, but, yes.

 18  Q.   Okay.  Thank you for that.

 19            And that is your view?  You do understand that the

 20       regulation will impact that particular competition,

 21       right?

 22  A.   Well, it will impact civilian participation in that

 23       activity.  Military and police, when acting within the

 24       scope of their duties, are permitted to possess

 25       prohibited firearms, so they would be unaffected.
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 01  Q.   Right.  And so that's the second part of the opinion

 02       that you have provided, is that -- you've said that

 03       members of the military won't be affected, and then you

 04       say because they have prescribed training programs,

 05       right?

 06  A.   Well, not only that, but also the military is an

 07       organization which is permitted to possesses prohibited

 08       firearms by law, so they're not subject to any of the

 09       prohibitions that would occur from time to time in

 10       changes to the Criminal Code itself or changes to the

 11       regulations pursuant to the Criminal Code.

 12            So the military can have just about any kind of

 13       firearm or weapon that they want, and the police,

 14       likewise, understood the law as it exists now.

 15  Q.   Right.  I understand that.  The reason why the service

 16       rifle competition will be impacted is because that's a

 17       civilian competition, right?

 18  A.   Yes.  It's the civilian element of that sort of

 19       competition which is impacted because the kinds of

 20       firearms that are commonly used at present for that

 21       competition are now prohibited.

 22  Q.   Right.  And just, generally, you would understand the

 23       common sense principle that there's a relationship

 24       between proficiency in marksmanship and the training

 25       received by members of the military and law
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 01       enforcement, right?

 02  A.   Yes.  There is a link between training and performance,

 03       if that's what you're asking me.

 04  Q.   Right.  And so you understand that members of the

 05       military and law enforcement participate in civilian

 06       shooting competitions, right?

 07  A.   They have in the past.  There's nothing that I'm aware

 08       of that prevents a member of the military or a member

 09       of a police department to participate in a civilian

 10       competition as an off-duty civilian.

 11            So, you know, it's possible that either the

 12       military or certain police departments may have a

 13       policy on what their staff can do after hours, but I'm

 14       not aware of any impediment for professional users of

 15       firearms such as the military and police to also have a

 16       secondary use as a civilian participant on their spare

 17       time.

 18  Q.   Right.  And, in fact, they would do that, potentially,

 19       because they're interested and to increase their

 20       proficiency, right?

 21  A.   Well, they might choose to do it for that reason.  They

 22       might choose to do it simply because it's fun.  I don't

 23       know what the motivation of all those shooters are.

 24  Q.   Right.  And are you aware that the civilian part of the

 25       service rifle competition proceeds in advance of the
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 01       military part of the small arms competition?

 02  A.   My understanding is that's been the practice for -- in

 03       the recent decade or so.  I can't say with certainty

 04       that that occurred throughout the entire history of the

 05       DCRA because that goes back over 100 years.

 06  Q.   And so you have some awareness of these things, and

 07       you've purported to give some evidence about the DCRA.

 08       So do you have the understanding that that order of

 09       things is to allow members of the military to hone

 10       their skills in advance of their own competition?

 11  A.   Well, they might well choose to do that, but I don't

 12       believe it's an essential component to participate as a

 13       member of the military in the military competition.

 14            Individuals might choose to get additional

 15       practice or experience by shooting as a civilian in the

 16       DCRA competition in advance of that.  I can see where

 17       an individual would choose to do that.

 18  Q.   Right.  And you're using words like "might," and so I

 19       take it from that that you don't know one way or the

 20       other.  You're providing your educated guess on that?

 21  A.   No.  I'm not meaning it in that sense.  What I'm

 22       meaning is that the -- both police departments and the

 23       military are, in general, very capable institutions who

 24       have established training programs for their personnel.

 25       And it's my view that if the military decided that DCRA
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 01       shooting was an essential ingredient of military

 02       training, then they would have everyone do it; not just

 03       those who choose to do so.

 04  Q.   And, sir, you're not an expert in military marksmanship

 05       training, right?

 06  A.   No.

 07  Q.   Are you aware of the fact that the military and law

 08       enforcement organizations retain civilian organizations

 09       to assist them develop their training programs or

 10       execute those training programs?

 11  MR. MACKINNON:           Just a second.  Again, you're

 12       putting a fact to him, an assumption in a question

 13       that's not proven.  Do you have a statement to that

 14       effect somewhere in an affidavit or a statement

 15       somewhere?

 16  Q.   MS. WARNER:       Are you aware of whether the

 17       military or law enforcement organizations retain

 18       private civilian training organizations to either

 19       develop their training programs or execute those

 20       training programs?

 21  A.   I'm not aware of any specific instances, but both

 22       police departments and the military contract out for a

 23       wide range of services, and I would not be surprised if

 24       training were a part of it.

 25  MS. WARNER:              Okay.  So can we just go off for a
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 01       moment.

 02  (DISCUSSION OFF THE RECORD)

 03  MR. BOUCHELEV QUESTIONS THE WITNESS:

 04  Q.   Mr. Smith, my name is Arkadi Bouchelev.  I am counsel

 05       for the applicants in the T-677-20 matter, and I will

 06       be taking over this cross-examination at this point.

 07       And I just want to remind you that you are still under

 08       oath.  Do you understand that?

 09  A.   Yes, I do.

 10  Q.   Okay.  Thank you.  So I would like to begin just by

 11       asking you a few clarifications regarding your

 12       background.

 13            So you mentioned in your report that you were a

 14       consultant, and I think you clarified it today by

 15       saying that you are a temporary employee.  What does

 16       that job entail as a temporary employee?  What are your

 17       obligations and duties?

 18  A.   My obligations include continuing to provide advice to

 19       RCMP management and public safety, to provide a

 20       transfer of history and knowledge to the incoming

 21       manager of the Firearms Reference Table, to provide

 22       training to the SFSS staff, and, in general, provide my

 23       expertise wherever the Firearms Program wishes to bring

 24       it to bear.

 25  Q.   And does that include continuing to assist the RCMP
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 01       with classification decisions?

 02  A.   No.  The classification decisions are no longer mine to

 03       make, or classification determinations.  Pardon me.

 04       They're not decisions.  They're determinations.

 05            The -- my role could be to provide advice that

 06       would lead to a classification determination, but the

 07       responsibility for making those determinations now lies

 08       with the new manager for the Firearms Reference Table.

 09  Q.   But you could be asked to assist that new manager,

 10       correct?

 11  A.   I could be asked just about any question relating to my

 12       expertise.

 13  Q.   And would you agree with me that the nature of your job

 14       has not changed much since May?  You have a different

 15       title.  You are not a manager.  You're a temporary

 16       employee, but, essentially, you are doing the same kind

 17       of work?

 18  A.   From looking at a technical perspective, it's very

 19       similar work; however, I do not have the managerial

 20       responsibilities of managing a team of 30 plus

 21       individuals with what all of that entails.  I also

 22       don't have the same corporate responsibilities as a

 23       manager within the RCMP.  My role, now, is simply and

 24       purely technical in nature.

 25  Q.   Okay.  I understand that, thank you.
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 01            Now, you also mentioned that as a temporary

 02       employee you receive a salary.  Are you being paid

 03       separately by anyone?  And by "anyone," I really mean

 04       the government, for the work you are doing in

 05       connection with this report and this cross-examination,

 06       or are you doing that as part of your job as a

 07       temporary employee?

 08  A.   I'm doing it as part of my job as a temporary employee.

 09       I'm performing all the functions I described earlier.

 10       The mix of duties varies from one week to the next, but

 11       they're all intermingled.

 12  Q.   Okay.  So just to be clear, you are not being paid

 13       separately to do this report, correct?

 14  A.   No.

 15  Q.   Okay.  What was your involvement in the creation of the

 16       regulation?  And I want to start as an open-ended

 17       question to give you an opportunity to express in your

 18       own words.  When I say "regulation," I'm talking about

 19       the most recent regulation that was passed on May 1st,

 20       2020.

 21  A.   Well, as I said earlier, I had input, but to go into

 22       any depth beyond that touches on cabinet privilege, I

 23       believe.

 24  Q.   Well, I understand that there is a claim with respect

 25       to cabinet privilege, and I'm not asking you to, for
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 01       example, you know, tell me what your communications

 02       were with members of the cabinet.  I'm just asking you

 03       for your general involvement.  What were your

 04       responsibilities or activities in connection with this

 05       regulation?

 06  MR. MACKINNON:           He can't go into that information

 07       because it relates to submissions to cabinet.

 08  MR. BOUCHELEV:           I'm sorry, I'm not sure I

 09       understand.  I'm asking for his general role.  What

 10       was, in general, his involvement?

 11  MR. MACKINNON:           Well, he did say he had some

 12       input, but that's as far as he can go.

 13  MR. BOUCHELEV:           Yeah.  But that's not very

 14       specific.

 15  MR. MACKINNON:           That's the nature of,

 16       unfortunately, this kind of public interest in unity.

 17            So that's as far as he can go, and we've confirmed

 18       that with our colleagues who are responsible for those

 19       privileges.

 20  MR. BOUCHELEV:           Okay.  Well, I understand it's an

 21       objection.

 22  OBJECTION TAKEN to answering the question:  What were your

 23       responsibilities or activities in connection with this

 24       regulation?

 25  Q.   MR. BOUCHELEV:    Let me ask you a different
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 01       question, then.  Was it a substantial involvement, or

 02       was it minor?

 03  MR. MACKINNON:           Again, the nature of the

 04       involvement is protected.

 05  OBJECTION TAKEN to answering the question:  Was it a

 06       substantial involvement, or was it minor?

 07  Q.   MR. BOUCHELEV:    Okay.  Was that involvement over

 08       an extended period of time or just over a short period

 09       of time?

 10  MR. MACKINNON:           The timing of the involvement,

 11       that is protected, as well, as part of this.  His

 12       involvement -- the extent, the timing, the content,

 13       that's protected.

 14  OBJECTION TAKEN to answering the question:  Was that

 15       involvement over an extended period of time or just

 16       over a short period of time?

 17  Q.   MR. BOUCHELEV:    Now, at the time when you first

 18       became involved in the regulation process, did you

 19       already have a list of guns that you felt should be

 20       banned by this new regulation?

 21  MR. MACKINNON:           Again, the question relates to --

 22       you're asking about a list of guns to be banned.

 23       Again, that relates to submissions to cabinet.

 24  MR. BOUCHELEV:           I don't know.  How do you know

 25       that?  Maybe it wasn't submitted to cabinet.
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 01  MR. MACKINNON:           I know because we've discussed the

 02       contours of the questions he can answer with relation

 03       to these kinds of questions.

 04  OBJECTION TAKEN to answering the question: Now, at the time

 05       when you first became involved in the regulation

 06       process, did you already have a list of guns that you

 07       felt should be banned by this new regulation?

 08  Q.   MR. BOUCHELEV:    Okay.  Did you submit any kind of

 09       list to the cabinet?

 10  MR. MACKINNON:           Again, that's protected.

 11  OBJECTION TAKEN to answering the question:  Did you submit

 12       any kind of list to the cabinet?

 13  Q.   MR. BOUCHELEV:    Outside of your involvement in

 14       this regulation, did you ever have a list of firearms

 15       that you felt should be banned by the government?

 16  A.   No.

 17  Q.   So the regulation, it bans -- you call them nine

 18       families, so I'll use the same terminology -- the nine

 19       families of firearms.  So can you tell me how that

 20       decision came about?  Why were those specific nine

 21       families targeted by the regulation?

 22  MR. MACKINNON:           Again, it's protected by cabinet

 23       confidence privilege.

 24  OBJECTION TAKEN to answering the question:  So the

 25       regulation, it bans -- you call them nine families, so
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 01       I'll use the same terminology -- the nine families of

 02       firearms.  So can you tell me how that decision came

 03       about?  Why were those specific nine families targeted

 04       by the regulation?

 05  Q.   MR. BOUCHELEV:    Now, were you asked to participate

 06       in the regulation process, or was it your own

 07       suggestion made to the government?

 08  A.   My requirement to provide input to the regulations was

 09       part of my duties at the time.

 10  Q.   Okay.  Now, I'm going to go into a slightly different

 11       area.  I just want to focus on your CV.  And you may

 12       have touched on some of these subjects, but I just

 13       wanted to ask you for clarification.

 14            So you said that you are not here as an expert on

 15       hunting, correct?

 16  A.   I'm not here as a expert on what, sorry?

 17  Q.   On hunting.

 18  A.   On hunting?

 19  Q.   Hunting.

 20  A.   On hunting.  No.  I do not claim to be an expert in

 21       hunting.  And when you say "hunting," I take that to

 22       mean someone who is an expert in identification of game

 23       animals, game management, harvesting of game animals,

 24       the means by which hunters pursue the game, wildlife

 25       management rules and regulations.  And, no, I'm not an
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 01       expert in any of that; however, where I do claim

 02       expertise is in the area of firearms.  In particular,

 03       their operating characteristics and the kinds of uses

 04       that firearms are put too, which -- one of which is

 05       hunting.

 06  Q.   Okay.  So are you an expert on how particular types of

 07       guns are used in the hunting environment?

 08  A.   Yes.  I believe I can speak to that issue on the kinds

 09       of firearms which are commonly used for hunting.

 10  Q.   And I'm just wondering, looking at your resume, it's

 11       not apparent to me what that expertise is based on?

 12  A.   It comes from my 40 plus years of contact with the

 13       study of firearms.  It's virtually impossible to study

 14       firearms technology and its development without, at the

 15       same time, looking at the history of how firearms were

 16       used and what they were used for.

 17            So the two issues travel together, and a study of

 18       firearms, to a certain extent, involves a study of the

 19       history of the firearms and the applications of the

 20       firearms.

 21  Q.   But you are not a hunting instructor, are you?

 22  A.   No, I'm not.

 23  Q.   And you're not a hunter yourself, correct?

 24  A.   Yes.  I have hunted a variety of game.  I'm not

 25       particularly active right today, but, yes, I have done
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 01       a lot of hunting in my past.

 02  Q.   Okay.  Are you an expert in the use of firearms?

 03  A.   The use of firearms for what purpose?

 04  Q.   For any purpose.

 05  A.   Well, as I said earlier, my expertise, I think, extends

 06       to knowledge about firearms characteristics, their

 07       development, and the kinds of uses they are put to.

 08            The reason I ask the question is because being an

 09       expert in firearms use is usually interpreted as

 10       meaning a use of force specialist in connection with

 11       policing and the use of force in policing, and, no, I'm

 12       not an expert in that aspect of it.

 13            But I am familiar with firearms and the kinds of

 14       purposes that various makes and models of firearms are

 15       designed for and are typically used for.

 16  Q.   Are you an expert in the use of firearms for

 17       competition?

 18  A.   I would view someone who is an expert in competitions

 19       to be someone who can operate competitions, design

 20       competitions, score competitions, and deal with all of

 21       the aspects of hosting a competition, and the training

 22       of individuals to compete.  And, no, I am not that.

 23            However, as I said earlier, my exposure to

 24       firearms gives me expertise in the uses to which

 25       firearms are put, which competition shooting is but one
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 01       example.

 02  Q.   Are you a competitive shooter yourself?

 03  A.   Yes, I have.

 04  Q.   When was the last time you participated in a shooting

 05       competition?

 06  A.   The last time I participated in a formal shooting

 07       competition was when I was with the military reserves,

 08       and I believe I make reference to that in my affidavit.

 09       And that would be paragraph 79.  And it would have been

 10       in the 1970s.

 11  Q.   Okay.  And other than the shooting that you've done in

 12       the 1970s as an army reservist, you do not have any

 13       competitive shooting experience, correct?

 14  A.   In formal competitions where there is an official

 15       prize, no.  But I've been in lots of informal shooting

 16       competitions over the years, mainly to do with RCMP and

 17       other police departments.

 18  Q.   Are you an expert on legal interpretation?

 19  A.   I'm neither a lawyer nor a judge, so in that sense, no;

 20       however, the kind of interpretation I do, which I think

 21       you're -- which you're referring to, is primarily

 22       technical.

 23            So if you look at the determination of the

 24       classification of a firearm --

 25  Q.   Sorry.  I don't mean to interrupt, but I just wanted to
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 01       clarify that I'm not talking about technical

 02       interpretations.  I'm strictly speaking about legal

 03       interpretations.

 04            So you agree with me that you are not an expert on

 05       legal interpretations?

 06  A.   I'm not --

 07  MR. MACKINNON:           He's not being put forward to

 08       answer legal questions.  We agree on that.

 09  MR. BOUCHELEV:           But you agree that he is not an

 10       expert on legal interpretation, correct?

 11  MR. MACKINNON:           He's not -- I think we had a

 12       discussion with the other counsel that he's not here to

 13       answer legal questions, nor is he a lawyer, so.

 14  MR. BOUCHELEV:           Well, but that doesn't really

 15       answer my question.  Do you agree that he is not an

 16       expert on legal interpretation?

 17  MR. MACKINNON:           What specifically are you -- like,

 18       this is a very general question, so, no, in a general

 19       sense he's not, but have you got a particular question

 20       you want to ask him?

 21  MR. BOUCHELEV:           Well, I'll take him to the

 22       particular question.

 23  Q.   But, in general, you agree that you are, like you said,

 24       you are not a judge, you are not an lawyer, you are not

 25       an expert interpreting laws and regulations, correct?
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 01  A.   What I said was I am not an expert in legal

 02       determinations in the sense -- in the very general

 03       sense that I am neither a lawyer nor a judge or anyone

 04       else who would make any manner of legal decision;

 05       however, what I do is make technical determinations

 06       which have -- which are related to interpretation of

 07       the Criminal Code and other Acts, and, in particular,

 08       firearms classifications which are published in the

 09       Firearms Reference Table.

 10            So if you're asking about expertise in that field,

 11       then, yes.  If you're asking me about whether I'm an

 12       expert in the law dealing with, you know, bank robbers

 13       and all kinds of other things like that, then, no.

 14            So it depends on what you mean.

 15  Q.   Well, I'm a little confused, I have to admit, because

 16       you previously testified that the decisions -- that the

 17       classification decisions or determinations that are

 18       contained in the FRT are not legal in any sense.  They

 19       are just technical opinions, have no force of law,

 20       correct?

 21  A.   They're not binding on anyone.  That's correct.

 22  Q.   But they have -- I think the expression that you used

 23       is that they have no force of law.  They are not legal

 24       determinations?

 25  A.   That's correct.
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 01  Q.   Okay.  So anything that, you know, the opinions or

 02       reports or any information of the FRT, that's not legal

 03       information; that's purely technical information,

 04       right?

 05  A.   No, I would disagree with that.  The determination of a

 06       firearms classification for publication in the Firearms

 07       Reference Table requires an analysis of the technical

 08       aspects of the firearm and an analysis of the

 09       definitions in the Criminal Code to arrive at a proper

 10       classification determination.

 11            So holding an opinion on the classification of a

 12       firearm is legal expertise, in that sense.

 13  Q.   Okay.  And that's the kind of legal analysis that you

 14       perform?

 15  A.   Essentially, yes.  Yeah.  I'm a specialist in firearms,

 16       and the kinds of analyses that I spend virtually all of

 17       my time on have to do with the classification of

 18       firearms and firearms accessories and components.

 19  Q.   So when you make a determination, an FRT determination,

 20       does it have to be approved by a lawyer before it is

 21       posted in the FRT?

 22  A.   No.

 23  Q.   Okay.  And you mentioned that you have no legal

 24       training yourself, correct?

 25  A.   I have no formal legal training as a lawyer, no.
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 01  Q.   Mr. Smith, are you an expert on mass shootings?

 02  A.   If by that you mean am I a sociologist who has broad

 03       knowledge of the phenomena of mass shootings and why

 04       shooters become mass shooters and how victims become

 05       victims and all of that -- all those elements, then no.

 06            I am familiar with mass shootings only to the

 07       extent of keeping track of the kinds of firearms that

 08       are typically or commonly used in mass shootings.

 09  Q.   Have you conducted any scientific studies to determine

 10       which guns are used in mass shootings?

 11  A.   No, I have not published anything in that area.

 12  Q.   Okay.  You haven't conducted any studies, right?

 13  A.   Well, as I said earlier, I keep track of the kinds of

 14       firearms that are involved in mass shootings;

 15       particularly those in Canada.  So if you wish to

 16       consider that to be research, then yes.

 17  Q.   And so when you say that you keep track, you

 18       basically -- and I don't want to put words in your

 19       mouth -- but it sounds like you are reading newspaper

 20       stories or, you know, watching TV, like, the kind of

 21       information that any Canadian can obtain, right?

 22  A.   Well, some of my information comes from public domain

 23       sources, but the firearms program is, indeed, directly

 24       involved in the aftermath of mass shootings, and the

 25       program, including me, has direct contact with police
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 01       who are investigating those kinds of shootings to

 02       provide them information on firearms and licensing

 03       status and registration, and so on, as if affects any

 04       particular mass shooting incident.

 05            So the -- my involvement is not just reading about

 06       articles in the newspaper.  It's also about having

 07       direct contact with the policing officials who are

 08       engaged in investigating or mitigating mass shootings.

 09  Q.   Okay.  But, again, I think, just so that we are clear,

 10       there is no systematic analysis or study that you

 11       engage in to scientifically determine which types of

 12       guns are more likely to be used in shootings, correct?

 13       It's all based on anecdotal that you collect as a

 14       result of every shooting?

 15  A.   I have not done any such study.  There are such studies

 16       available, but I have not conducted them.

 17  Q.   Okay.  Now, at paragraph 6 of your affidavit you say

 18       that you served as an expert in hundreds of

 19       proceedings, so I just want to explore that.

 20            When you say that you served as an expert, what

 21       does that mean?  Do you mean that you were qualified as

 22       an expert witness in hundreds of court cases?

 23  A.   Yes, I mean that I was -- yes, exactly.  I was

 24       qualified by the Court to give expert evidence.

 25  Q.   Okay.  Would you be able to provide me with a list of
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 01       the cases that you were -- in which you were qualified

 02       as an expert witness?  Because I was only able to find

 03       a handful.  I certainly wasn't able to do find

 04       hundreds.  So do you have a -- do you keep a list of

 05       the cases in which you were qualified as an expert?

 06  A.   No.  I never kept a list on all of those.  The -- I can

 07       remember a few anecdotally, but it was my regular duty

 08       in the past as a forensic scientist to go to court on

 09       then analytical findings that I made in the laboratory,

 10       so --

 11  Q.   Okay.

 12  A.   -- it was routine.  It was every -- every week I was

 13       going to court for many years.

 14  Q.   And did you primarily act in that capacity earlier in

 15       your career or in recent years, as well?

 16  A.   I went to court most often as an expert witness earlier

 17       in my career because that was my main job.  I went less

 18       frequently in the latter years of my career because I

 19       was tasked with other duties such as management and

 20       policy making, and so on.  So there simply wasn't the

 21       same amount of time available that I could dedicate to

 22       going to court.

 23  Q.   Okay.  No, that's fair enough.

 24            And I take it that in the earlier part of your

 25       career, your testimony as an expert witness was related
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 01       to -- I'm not sure if I'm using the right

 02       terminology -- but I guess to ballistics and to

 03       forensic situations like shootings and crime and things

 04       like that?

 05  A.   Yes.  My testimony was related to that.  It was also

 06       related to firearms classifications.

 07  Q.   Okay.  And have you always acted as an expert

 08       witness -- in criminal cases, have you always acted as

 09       an expert for the Crown, or have you acted as an expert

 10       for the defence, as well?

 11  A.   I've been called by the defence on a number of

 12       occasions.

 13  Q.   Okay.  And have you ever acted as an expert for any

 14       non-governmental entity in a civil case?

 15  A.   I have never -- when you say "non-governmental," you

 16       mean where the government was not a party to the civil

 17       offence or the civil suit?

 18  Q.   No.  That the party that asked you to act as an expert

 19       witness was not the Canadian government or a branch of

 20       the Canadian government or a police force or any -- you

 21       know, the Crown or the government, essentially.

 22  A.   Yes, it has happened, but not very often.

 23  Q.   Okay.  So would it be fair to say that, primarily, you

 24       have given expert evidence in criminal cases where you

 25       primarily testified for the Crown and in civil cases
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 01       where you testified for the government?

 02  A.   The kinds of cases that I testified in were typically

 03       ones where I was subpoenaed by the Crown, but when I'm

 04       testifying, I'm testifying for the Court; not for the

 05       Crown.

 06            So to answer the second part of your question, no,

 07       I never testified just for the Crown as an advocate,

 08       ever.  I was always an expert for the Court.

 09  Q.   Yeah.  And I'm not saying that you testified as an

 10       advocate, but, I mean, you were called by the Crown,

 11       right?

 12  A.   It was a mixture.  Sometimes the Crown called me

 13       because the Crown wanted me there.  Sometimes the Crown

 14       called me because the defence asked the Crown to have

 15       me there.

 16            So I'm never entirely sure who is behind the

 17       request for me to appear in court.  So it is a blend of

 18       the Crown and the defence, and --

 19  Q.   Okay.  But to go back, I don't think we got a clear

 20       answer to this question.  So in civil cases, you've

 21       given evidence as an expert in civil cases as well,

 22       correct?

 23  A.   Yes, I have.

 24  Q.   And did you ever act, and when I say "act," I mean were

 25       you ever called as an expert witness by anyone other
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 01       than the government or a government-related entity?

 02  A.   Yes, I have.  And let me explain how that happens.

 03       Typically I become involved in the matter because it's

 04       a criminal case, and then when a criminal case is

 05       concluded, there are sometimes civil cases that relate

 06       to the same facts as the criminal case.  And I could be

 07       called by either party on a civil case which follows

 08       the criminal case, if you understand what I'm getting

 09       at.

 10  Q.   Yeah, I understand.  So the civil cases where you acted

 11       as an expert were all related to criminal cases where

 12       you also acted as an expert?

 13  A.   Yes.

 14  Q.   Okay.  Have you ever, to your knowledge, given evidence

 15       that contradicted the position of the Crown or the

 16       RCMP?

 17  A.   Yes.  It's not uncommon.  The police may arrive at a

 18       preliminary theory of how a crime took place, and the

 19       evidence that I give would contradict that.  So that's

 20       not uncommon at all.  The police typically depend on

 21       the forensic evidence to understand what took place in

 22       the context of a criminal event.

 23            Now, do I actually testify to the contrary of the

 24       Crown or the police in court?  Not very often.  Because

 25       usually the Crown, being a responsible agent of the
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 01       Crown, will adjust their approach so that there's no

 02       necessity to testify against the Crown position.  So

 03       it's fixed before it gets to trial.

 04  Q.   Now, have you ever acted an as an expert witness in a

 05       case that involved the RCMP?

 06  A.   Yes, I have.

 07  Q.   Was it a civil case or a criminal case?

 08  A.   Both.

 09  Q.   Okay.  Have you ever given evidence that contradicted

 10       the position of the RCMP in those cases?

 11  A.   I don't recall any specific instances of that, no.

 12  Q.   Okay.  When you became an RCMP officer, you had to take

 13       an oath of secrecy, correct?

 14  A.   Well, let me correct that statement.  I'm not an RCMP

 15       officer in the sense of a police officer.  I was a

 16       civilian employee of the RCMP --

 17  Q.   Okay.

 18  A.   -- which all the forensic staff were.

 19            So I am not and never have been a policeman.

 20  Q.   Okay.  That's fair enough.  But as a civilian employee,

 21       did you have to take an oath?

 22  A.   Yes, I did.  I took an oath way back in 1977 when I

 23       joined the RCMP.

 24  Q.   Okay.

 25  A.   It's was a long time ago, but...
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 01  Q.   Okay.  And it is -- an oath of secrecy under the RCMP

 02       Act is one of the oaths that you would have had to

 03       take, correct?

 04  A.   My recollection is that I had a general oath of office

 05       for loyalty to the Crown, and I had a general oath of

 06       office under the -- what was then known as the Official

 07       Secrets Act, which I think is now the Security

 08       Information Act.

 09  Q.   Okay.  Well, I'll read to you what the oath of secrecy

 10       under the RCMP Act is today, and you can tell me if

 11       it's similar to the one that you had to take back then.

 12       It would say that --

 13  MR. MACKINNON:           Can I ask you to put the document

 14       so he can read it.

 15  MR. BOUCHELEV:           Sure.  I mean, do you have access

 16       to the internet, Mr. Smith, on your computer?

 17  MR. MACKINNON:           I don't think so.  I don't think

 18       his -- could you send it just by chat?

 19  MR. BOUCHELEV:           I can send the link to it.  Would

 20       you be able to open it on your computer and show it to

 21       him?

 22  MR. MACKINNON:           Actually, you could do a screen

 23       share.

 24  MR. BOUCHELEV:           Let's see if we can do this

 25       quickly.
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 01  Q.   Now, Mr. Smith, what I'm referring to is -- do you see

 02       where it says "Oath of Secrecy" on the page that I'm

 03       sharing with you?

 04  A.   Yes.  I see both the "Oath of Office" and the "Oath of

 05       Secrecy."

 06  Q.   Okay.  So just read the Oath of Secrecy and tell me if

 07       that's the type of oath that you had to take back when

 08       you became a civilian employee?

 09  A.   Well, the oath of office I took was taken over 40 years

 10       ago, and I'm afraid I can't compare it word for word

 11       from memory; that's just not possible.

 12            It's generally the same concept, but I don't

 13       believe I can really say more than that because it

 14       happened so long ago.

 15  Q.   That's fair enough.  But if you read the Oath of

 16       Secrecy, it states that: (as read)

 17            "I," so and so, "solemnly swear that I

 18            will not disclose or make known to any

 19            person not legally entitled thereto any

 20            knowledge or information obtained by me

 21            in the course of my employment with the

 22            Royal Canadian Mounted Police."

 23       Now, is it your understanding that you are bound by this

 24       oath?

 25  A.   As a contractor?
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 01  Q.   In your current position.

 02  A.   A temporary employee?

 03  Q.   As a temporary employee, yeah.

 04  A.   I didn't take any oath to become a temporary employee,

 05       so I might be bound; I might not be bound.  I don't

 06       know.

 07  Q.   Before you became a temporary employee, were you bound

 08       by this oath?

 09  A.   Well, I was bound by the code that I swore an oath to

 10       in 1977.  Now, whether it's the same as this one or

 11       not, I can't say with certainty.

 12  Q.   So if the code is updated, you know, in the course of

 13       your employment, you are not bound by the new version?

 14       You continue to be bound by the oath you took, you

 15       know, a number of years ago?

 16  A.   Well, that's a legal analysis, and I think we agreed

 17       previously I was not an expert in the law.

 18  Q.   I'm just asking for your understanding.  I'm not asking

 19       you for an analysis.

 20  A.   Well, I -- the oath is very simple and straightforward,

 21       and I would say that RCMP employees, as a matter of

 22       course, would follow that oath.

 23  Q.   Okay.  And would you agree with me that you, both in

 24       your capacity as a civilian employee, a full-time

 25       employee before May 2020, as well as a temporary
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 01       employee today, you would not disclose or make known to

 02       any person or entity any information obtained in the

 03       course of your employment with the RCMP provided that

 04       that person or entity is not legally entitled to it?

 05  MS. OXAAL:               Counsel, you've missed out part of

 06       the wording there, the part about not -- "make known to

 07       any person not legally entitled thereto."  I suggest

 08       that the full wording should be put to the witness.

 09  MR. BOUCHELEV:           Well, actually I did say that

 10       part.  I just switched it around.  But I'll just read

 11       it exactly as it appears in the Act.

 12  Q.   So, Mr. Smith, do you agree that both in your capacity

 13       as a manager before May 2020 and in your current

 14       capacity as a civilian -- as a temporary employee, you

 15       would not disclose or make known to any person not

 16       legally entitled thereto any knowledge or information

 17       obtained by you in the course of your employment with

 18       the RCMP?

 19  MR. MACKINNON:           Can I just say something first.

 20       Again, he has commented, he hasn't sworn this as a

 21       temporary employee, he told you.  He doesn't know if

 22       it's the same as what he did before, but if you're

 23       asking if he's bound in some written way as if he has

 24       sworn it, I don't see the relevance of this to what

 25       we're dealing with in his affidavit or to the
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 01       injunction.  So can you help me there?

 02  Q.   MR. BOUCHELEV:    Well, sure, I can help you there.

 03       And you are right.  My question is, regardless of

 04       whether or not this is the oath that he swore,

 05       Mr. Smith, do you feel bound by this requirement?

 06  MR. MACKINNON:           But how is that relevant to what

 07       we're dealing with today with the injunction and his

 08       affidavit?  That's what I'm having difficulty --

 09  MR. BOUCHELEV:           Well, sure.  I mean, Mr. Smith is

 10       being presented as an independent expert, and I want --

 11       I'm entitled to test, you know, the extent of his

 12       independence.

 13  MR. MACKINNON:           But how does this oath of secrecy

 14       figure into -- that's what I'm having a hard time

 15       seeing as it relates.  I don't understand.

 16  MR. BOUCHELEV:           Well, I mean, it's a simple

 17       question.

 18  Q.   Do you feel that you are -- that you should not

 19       disclose any information that you obtained in the

 20       course of your employment with the RCMP to any person

 21       who is not legally entitled to it?

 22  MR. MACKINNON:           Okay.  There's been no allegation

 23       that he's made some unauthorized disclosure.  And if

 24       you're asking him to ask if he's breached some form of

 25       oath --
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 01  MR. BOUCHELEV:           No.  That's not what I'm asking at

 02       all.  I'm not asking him if he has breached his oath or

 03       if he has committed any impropriety.

 04            I'm asking him if he feels that this oath and this

 05       requirement applies to him.

 06  MR. MACKINNON:           Well, you can ask your

 07       understanding, as best you can.  I don't really

 08       understand the relevance of it.

 09  A.   I would say, as a matter of course, I would not provide

 10       protected information to an unauthorized recipient.

 11  Q.   MR. BOUCHELEV:    And an unauthorized recipient

 12       would be someone who is not legally entitled to that

 13       information, right?

 14  MR. MACKINNON:           Again, the way your questions are

 15       framed are framed as if he's breached some obligation,

 16       so -- in secrecy.  So --

 17  MR. BOUCHELEV:           Well, no.  No, hold on a second.

 18       I'm not making that allegation.  Those are your words;

 19       not mine.  I never said that he breached anything.

 20  MR. MACKINNON:           Well, again, I don't see the

 21       relevance of this line of questioning.  That's why.  If

 22       you're not going that way, I don't see how this is at

 23       all relevant.

 24  MR. BOUCHELEV:           Okay.  Well, I'll make it as

 25       simple as I can.
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 01  Q.   Mr. Smith, do you feel that you are bound by the RCMP

 02       "oath of secrecy"?  Yes or no?

 03  A.   I believe that I am bound to the extent that I would

 04       not release protected information to anyone who's not

 05       entitled to it.

 06  Q.   Okay.  Now, I'm going to ask you some questions about

 07       the SFSS, which is at paragraph 9 of your affidavit.

 08            Now, can you give me -- I don't need an exact

 09       number, but approximately how many technicians work

 10       there?

 11  A.   That changed over the years.  In the month that I

 12       retired, May of 2020, there were approximately

 13       34 technicians who worked there.

 14  Q.   Okay.  And how does that compare historically?  Is it

 15       less or more than the number of technicians in previous

 16       years?

 17  A.   There were fewer in the past.  The organization has

 18       grown over time.

 19  Q.   Okay.  And do you know an individual by the name of

 20       William Etter, E-T-T-E-R?

 21  A.   Yes.  He was the -- he's the chief technologist who

 22       reported directly to me when I was manager of SFSS.

 23  Q.   Okay.  And does he still work for SFSS?

 24  A.   As far as I know, he does, yes.

 25  Q.   Okay.  Still in that capacity, right?
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 01  A.   Still in the same capacity.

 02  Q.   And are you aware of the fact that Mr. Etter has

 03       authored a number of reports contained in the FRT?

 04  A.   Yes.  He -- one of his duties -- again, this is going

 05       back to the days when I was manager of the SFSS.  One

 06       of Mr. Etter's duties was to oversee the firearms

 07       inspection service.  And so he would have been involved

 08       in the issuance of inspection reports for firearms that

 09       were inspected by SFSS.

 10  Q.   Okay.  And do you think that Mr. Etter is a competent

 11       technician?  Is he competent in his job?

 12  A.   Yes.

 13  Q.   Okay.  And if Mr. Etter had to write an FRT or an FRT

 14       inspection report, before it gets published, did it

 15       have to be reviewed by you, or did he have authority to

 16       publish it himself?

 17  A.   It depends on the nature of the report.  There was --

 18       again, going back to my days with SFSS, there was an

 19       escalation process.  Some determinations could be

 20       released by the most junior of technologists.  Some

 21       determinations could be released by the next

 22       supervisory level up, and others by the next level up,

 23       which would be Mr. Etter.  And some I issued

 24       personally.  It depended on the nature of the issue and

 25       the level of expertise required to formulate an opinion
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 01       on the subject that was dealt with in any of the

 02       reports.

 03  Q.   Okay.  So help me understand, then.  Was there a

 04       particular mechanism, or was there a, sort of, like, a

 05       protocol that had to be followed?  How would someone

 06       know if a particular issue is the type of issue that

 07       had to be escalated?

 08  A.   Mr. Etter directly oversaw the inspection service, and

 09       so he would make the determination as to what reports

 10       could be released under his signature or under one of

 11       his junior's signature and which ones he would refer to

 12       me.

 13  Q.   Okay.  What about people below Mr. Etter on the

 14       hierarchy?  How did those people decide whether or not

 15       classification decisions have to be escalated?

 16  A.   Well, they didn't have to decide because Mr. Etter was

 17       the person who oversaw their operations.  He was aware

 18       of everything that passed through their hands, so he

 19       was able to make that decision himself.

 20  Q.   Okay.  So let's say a new firearm is introduced to the

 21       Canadian market and it is submitted for inspection to

 22       the SFSS, and then am I correct in understanding that

 23       Mr. Etter would then decide if he can delegate it to

 24       one of his juniors, if he has to do it himself, or if

 25       he has to escalate it to you?
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 01  A.   For those requests that come directly to him, yes.

 02  Q.   Okay.  So some requests do not come directly to him?

 03  A.   No.  Some requests would come directly to the junior

 04       technologists.  Again, it depends on the issue.

 05            So let me illustrate by example.  So if the new

 06       FRT record was just a new barrel length, so a new

 07       calibre for a firearm that was well-known to us and for

 08       which there already was a record in the Firearms

 09       Reference Table, that would typically be handled by a

 10       junior firearms technologist.

 11            But if it involves a more complicated issue, then

 12       it gets escalated up to a more senior and more

 13       experienced technologist or technicians within the

 14       SFSS.

 15  Q.   Okay.  And if it is a brand new firearm that has never

 16       been available on the Canadian market before, is that

 17       something that would have to be, then, escalated to you

 18       or not necessarily?

 19  A.   Not necessarily.  It depends on how complicated the

 20       firearm is and how complicated the analysis of the

 21       Criminal Code definitions that pertain to it are.

 22            So, again, illustrating by way of example, a

 23       firearm which is an ordinary sporting bolt action rifle

 24       would probably be evaluated by a more junior

 25       technologist than, for instance, a new tactical firearm

�0155

 01       that is a direct derivative of a fully automatic

 02       firearm.

 03  Q.   Okay.  And so would it be fair to say that the people

 04       on the junior level, they have some amount of

 05       discretion?  They make the decision whether or not a

 06       particular rifle is a typical hunting rifle or if it's

 07       something that has to be escalated, right?

 08  A.   Well, they will escalate a determination if they -- if

 09       it falls within a more complex determination.  So it

 10       doesn't matter so much the kind of firearm.  I used

 11       some examples to illustrate, but it doesn't matter so

 12       much on the kind of firearm but rather on how

 13       complicated is the analysis, based on the parameters in

 14       part 3 of the Criminal Code that touch on firearms

 15       classification.

 16  Q.   But again, and maybe I'm misunderstanding what you're

 17       saying, but it requires a certain level of discretion

 18       on the part of the junior employee to decide whether or

 19       not it is a more complicated situation that needs

 20       escalating, right?

 21  A.   And we do rely on the junior employees to escalate

 22       things that they believe are beyond their normal sphere

 23       of operations, but we also have supervisors who oversee

 24       the work of the junior staff, and they're there to

 25       ensure that that happens.
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 01            So it doesn't just fall to the junior staff to

 02       make that determination.  The supervisors that are

 03       overseeing their work are well aware of their workload

 04       and could be relied upon to escalate a determination if

 05       they believe it to be beyond the capabilities of the

 06       junior technologist.

 07  Q.   Okay.  But would it be fair to say that this is a

 08       relatively loose structure?  That, you know, there

 09       is -- it's not like there is a template or a specific

 10       protocol.  You do rely, to an extent, on discretion by

 11       junior employees, by supervisors to make a

 12       determination as to whether or not something needs to

 13       be escalated, right?

 14  A.   Well, there's no formal written protocol for that

 15       because one is not needed.  Because the unit that does

 16       that is co-located.  They all work out of the same

 17       building, and it's possible to have oversight of the

 18       activities of the junior employees by the senior

 19       employees.  It's not -- it has been a problem to this

 20       point.

 21            And then I would further say that even if a junior

 22       technologist were to make an incorrect decision and it

 23       was not observed by his or her supervisor, the normal

 24       processes for the Firearms Reference Table is for the

 25       person making the initial determination to put that
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 01       information into the Firearms Reference Table, but it

 02       is always and must be viewed by a second independent

 03       technologist before the record can be published.  So --

 04  Q.   Okay.

 05  A.   -- even if there were a slip up on the part of one

 06       junior firearms technologist, there would be another

 07       firearms technologist who has to review the work and

 08       would likely pick it up.

 09  Q.   And does the work -- before a determination gets

 10       published, is the SFSS required to obtain consultation

 11       or approval from any other organization or branch of

 12       government?

 13  A.   No.  Because the firearms that are submitted for

 14       inspection by SFSS are submitted voluntarily by the

 15       agency that is in possession of them.  So there's no

 16       need to get permission anywhere else.

 17  Q.   Okay.  And the SFSS does not have any staff lawyers,

 18       correct?

 19  A.   The SFSS has access to RCMP legal counsel.  There is

 20       legal counsel that is part of the firearms program,

 21       which is shared with all branches of the firearms

 22       program.

 23            So there isn't any -- there aren't any legal staff

 24       that are assigned to SFSS work and only SFSS work, but

 25       that said, SFSS does have access to lawyers where and
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 01       when needed.

 02  Q.   Okay.  But approval or review by these lawyers is not

 03       necessary for an FRT determination to be published,

 04       correct?

 05  A.   No, it's not.  Because the most complex portion of an

 06       FRT determination is the technical component.  In most

 07       cases the legal elements are very straightforward and

 08       don't require the services of legal counsel.

 09  Q.   Now, I would like to ask you some questions about the

 10       FRT and its history.  You've given some information at

 11       paragraph 12 of your affidavit.

 12            Can you tell me how long has the FRT been around?

 13  A.   It was started in 1996.

 14  Q.   Okay.  And who started it?

 15  A.   I'm a co-developer of it.  And it was -- it was

 16       developed by two independent branches of the RCMP from

 17       1996 until 2000.

 18            Starting in 2000, all of the FRT fell under my

 19       oversight, and I directly managed the Firearms

 20       Reference Table and its activities from year 2000 to

 21       year 2020.

 22  Q.   Okay.  And where did the -- back in 1996, back when it

 23       was being developed, where did the original information

 24       and data come from?

 25  A.   Well, in 1996, when the FRT was commenced, it was
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 01       empty.  It had nothing in it, and we began to build the

 02       database.  The information came from a variety of

 03       sources.  The vast majority of it through open source

 04       publications by firearms manufacturers and

 05       distributors.

 06  Q.   Okay.  And can you personally make changes, amendments,

 07       delete entries in the FRT?

 08  A.   Additions are routinely made to FRT entries because

 09       manufacturers add new barrels, new calibres, and other

 10       features to existing firearms, and the FRT record is

 11       grown accordingly.  So it's quite common for

 12       information to be added.

 13            Information is rarely deleted because, even if a

 14       firearm is no longer manufactured, it's still in

 15       circulation, and it still requires an FRT record.

 16       Typical occurrences that result in information to be

 17       deleted would be, for example, if we discover that

 18       there are two records for the same firearm due to a --

 19  Q.   I'm sorry.  I don't mean to cut you off, but I think my

 20       question was more about you personally.  Do you have

 21       access?  Are you able to make changes, additions,

 22       deletions yourself?

 23  A.   Technically I had access, but I never directly accessed

 24       the Firearms Reference Table.  I didn't build records.

 25       I didn't manage -- change the information in the FRT.
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 01  Q.   Who did that?

 02  A.   I had a login, but I used it only for read-only

 03       purposes.

 04  Q.   Okay.  And who made the changes, the additions, the

 05       deletions and so on?

 06  A.   The technologists who worked for me made all the

 07       changes.

 08  Q.   Okay.  Is there any kind of a protocol where you --

 09       well, I guess the question is can anyone with access

 10       to -- with a login to the FRT basically go in and make

 11       a change to an FRT entry?

 12  A.   No.  The read/write access control to the FRT is

 13       managed by the database administrator in the FRT -- in

 14       SFSS, and only those individuals who are qualified to

 15       make entries will be given a right status or right

 16       permissions to make changes to the FRT.

 17            There are thousands of people, though, who have

 18       access on a read-only basis.

 19  Q.   Okay.  And I'm talking about the individuals within the

 20       RCMP itself, within the SFSS.  Does everyone who works

 21       at the SFSS have read and write access?

 22  A.   No, not everyone.

 23  Q.   Okay.  And who has the ability to make changes?

 24  A.   The firearms technologists who have had training in the

 25       classification of firearms and the protocols for
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 01       populating the Firearms Reference Table would be

 02       permitted to make entries.  We refer to them in house,

 03       in-house shorthand for them is system editors.

 04            When a -- if a technologist is a system editor,

 05       then they're allowed to edit or create information in

 06       the Firearms Reference Table; nobody else is.

 07  Q.   Okay.  And how many, approximately, of such people do

 08       you currently have at the SFSS?

 09  A.   At the present time there would be around 30.

 10  Q.   Okay.  So almost everyone who works there?

 11  A.   Yes.

 12  Q.   Okay.  Now, can you look at -- I'm referring to your

 13       paragraph.  I'm looking at Exhibit -- sorry, at your

 14       affidavit.  Exhibit C to your affidavit.

 15  A.   Yes, that's the notices.

 16  Q.   Yeah.  That's the notices.

 17            And, now, do you agree with me that this notice

 18       does not contain any definition of the term variant?

 19  A.   No, it does not.

 20  Q.   Okay.  It does say, however, that the government

 21       intends to implement the buyback program, correct?

 22  A.   Well, let me view the document and see.  Yes.  It does

 23       say in paragraph 2 in the top right of page 1 that the

 24       government is looking at implementing a buyback

 25       program.
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 01  Q.   Okay.  Just give me one second.

 02            And, I'm sorry, where are you referring to?  That

 03       it says that the government --

 04  A.   So I'm looking at Exhibit C in my affidavit.

 05  Q.   Okay.

 06  A.   And when you open it to see the two pages of notice, if

 07       you look at the left-hand page, top right corner,

 08       there's a box entitled, "What this means for you."

 09  Q.   Right.

 10  A.   And paragraph 21 of that talks about the government's

 11       intentions with respect to a buyback program.

 12  Q.   Right.  So it doesn't say that the government is

 13       looking into it.  It says the government intends to

 14       implement a buyback, correct?

 15  A.   That's what the document says, yes.

 16  Q.   And you assisted with the preparation of this document,

 17       correct?

 18  A.   Yes, I did.

 19  Q.   So how do you know that the government intends to

 20       implement a buyback program?

 21  A.   Because the Minister made announcements publicly to

 22       that effect.

 23  Q.   Okay.  So you're saying that the Minister has made a

 24       commitment to implement the buyback?

 25  A.   I can't commit the Minister.  What I'm saying is that
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 01       I've seen on the news the Minister speaking to the

 02       issue of buyback and saying he intends to do a buyback

 03       or is looking into it or something of that nature.

 04            We would -- we would probably have received

 05       information from Public Safety to the same effect, as

 06       well.  I don't recall specifically.

 07  Q.   And you're talking about Mr. Blair, correct?

 08  A.   I'm talking about the intention to operate a buyback

 09       program.

 10  Q.   No.  But when you say "Minister," you mean Minister of

 11       Public Safety, Mr. Blair?

 12  A.   I mean -- yes.  I mean the Minister of Public Safety.

 13       Yes.

 14  Q.   Okay.

 15  A.   Who is currently Mr. Blair.

 16  Q.   Okay.  Do you recall if that's something that he

 17       specifically told you?

 18  A.   He didn't specifically tell me in a private audience,

 19       but the Minister is -- has been quoted on the news

 20       regularly.  I've seen video on the news of him saying

 21       that, so I'm -- I don't -- I can't say that he will

 22       faithfully follow through with that.  I don't know.

 23            The government could change its intention at any

 24       time; that's not my area of responsibility, and I can't

 25       speak for what the government intends to do or not
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 01       intends to do.

 02  Q.   Well, but, in effect, that's what you're doing in this

 03       document.  You're speaking for the government.  You're

 04       saying that it intends to implement the buyback.

 05            So would you agree with me that someone reading

 06       this would conclude that there will, in fact, be a

 07       buyback?

 08  A.   The firearms program was informed that the government

 09       intended to implement a buyback program at the time

 10       that document was prepared.

 11  Q.   Okay.  And by informed, you mean you saw it on TV,

 12       correct?

 13  A.   I'm sorry.  Please say that again.

 14  Q.   When you say that you were informed, it means you saw

 15       the Minister give an interview on TV and mention

 16       something about the buyback?

 17  A.   We saw the Minister, or we were informed by Public

 18       Safety.  It's long enough ago that I don't recall

 19       exactly how we came in possession of that information.

 20  Q.   Can you look at paragraph 23 of your affidavit.

 21  A.   Now, paragraph 23 defines a variant as a: (as read)

 22            "Firearm whose design was derived from

 23            an original firearm (head of family)."

 24       Now, where did you get this definition?

 25  MR. MACKINNON:           Mr. Bouchelev, he's already
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 01       answered questions, several questions on this already,

 02       so the whole idea of having three different parties

 03       continue the examination is to not repeat the same

 04       question.  So that question has been asked and answered

 05       several times.

 06  MR. BOUCHELEV:           No.  I don't think that particular

 07       question has been asked and answered.  There may have

 08       been some questions relating to the same area, but not

 09       this particular question.

 10            So my question.

 11  MR. MACKINNON:           Well, ask it specifically again.

 12  Q.   MR. BOUCHELEV:    Sure.  Where did this definition

 13       come from?

 14  MS. OXAAL:               He was asked previously about this

 15       as a definition and gave an answer explaining this

 16       paragraph and that it was not provided as a definition.

 17       It has been asked already and answered.

 18  MR. BOUCHELEV:           I'm sorry, I didn't hear the last

 19       part of what you said.

 20  MS. OXAAL:               He was asked before by Ms. Warner

 21       about paragraph 23 as a definition.  He gave an answer

 22       in which he indicated that paragraph 23 was not

 23       providing a definition.

 24  MR. BOUCHELEV:           Okay.

 25  MS. OXAAL:               The question you're asking has
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 01       been asked and answered already.

 02  MR. BOUCHELEV:           Well, my recollection is that --

 03       okay.

 04  Q.   So if this is not a definition, then I believe your

 05       evidence was that the definition that the RCMP uses is

 06       the one that's in the Oxford Dictionary, correct?

 07  A.   That's correct.

 08  Q.   Which version of the Oxford Dictionary?  Canadian

 09       Oxford Dictionary?  English Oxford Dictionary?

 10  A.   I don't recall specifically the exact version.  It was

 11       an online version of the dictionary, which I believe

 12       comes straight from Oxford, and it defines a variant as

 13       being --

 14  MR. MACKINNON:           You already gave what you

 15       remembered it saying, so --

 16  A.   Okay.

 17  MR. MACKINNON:           Mr. Bouchelev, it's now 4:00, and

 18       we said we would break for the day at 4.  Do you have

 19       one or two other questions?

 20  MR. BOUCHELEV:           Well, Mr. MacKinnon, I want to

 21       remind you that we've lost a lot of time today due to

 22       some technical issues on your end and not being able to

 23       open documents and so forth.  We've lost at least half

 24       an hour, if not more.  And it's only 4:00 now, and it's

 25       my intention to continue this cross-examination until
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 01       5.

 02            Now, if you decide to leave, I mean, we'll have to

 03       deal with that, but that may require an additional day

 04       of attendance on the part of Mr. Murray, which I'm not

 05       sure if that's something that he wants to do.

 06            My preference would be to just continue until 5:00

 07       and try to get as much done today as possible.

 08  MR. MACKINNON:           Well, I'll respond to that.

 09            First off, the technical issues weren't at our

 10       end.  They were because of 570 megabytes of documents

 11       that were sent to us at about 3:00 yesterday, which

 12       were almost impossible to open for a while.  Even the

 13       counsel who sent them acknowledged that they,

 14       themselves, were having difficulty.  Today they had to

 15       figure out a way of putting those documents to the

 16       witness, and that was the cause.  So I take issue with

 17       that comment.

 18            Secondly, we've made it clear for at least a

 19       couple of weeks now and even a few days ago that we

 20       would break at 4, and the reason being that it's a

 21       tiring process.  He's had to drive more than an hour

 22       here.  He's 68 years old.  I'm tired after six hours of

 23       spending here, and it's more so straining doing it by

 24       video.  He's given his full attention to all of the

 25       questions asked.  He's -- I can see he's visibly tired,
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 01       and I would like him alert to answer any proper

 02       questions.

 03            So you're going to continue this tomorrow.  We

 04       don't agree on any other days.  We've had this time

 05       lined up for a while.  So you can -- I would have

 06       objected to a lot of irrelevant questions that you

 07       asked, but if that's how you want to spend your time,

 08       that's fine.  I would suggest focusing in on what is

 09       truly important for that case, but that's up to you as

 10       to choose what to ask, but we're going to leave --

 11  MR. BOUCHELEV:           Well --

 12  MR. MACKINNON:           -- so --

 13  MR. BOUCHELEV:           -- Counsel, just a second.  Just a

 14       second.  So you are leaving over our objections.  I

 15       also note that Mr. Murray did not indicate that he's

 16       tired; in fact, you've made that decision for him, it

 17       seems, even before today.  And what you are trying to

 18       do is you are trying to limit the amount of time that

 19       three counsel have for cross-examinations on a very

 20       lengthy affidavit.

 21            And at no point was it agreed by the parties that

 22       the examination would end at 4.  At no point did the

 23       Court make any ruling saying that the examination dates

 24       should be truncated.  The standard practice is to go 10

 25       to 5, and you want to leave early.  You are leaving
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 01       over our objections, and we may have no other choice

 02       but to request additional days of cross-examination.

 03       If you refuse, then we may have to, you know, go to

 04       court to deal with that.

 05            But I will not allow my clients' interests to be

 06       prejudiced by you artificially limiting this

 07       cross-examination by you spending half an hour figuring

 08       out how to download a single file, which I can download

 09       on my computer in about 30 seconds.

 10            And, Counsel, I think it's quite inappropriate

 11       what you are doing, but we'll have to deal with that.

 12            Now, I would like to continue --

 13  MR. MACKINNON:           No.  I'm going to respond to what

 14       you just put on the record.

 15  MR. BOUCHELEV:           No, you don't need to respond --

 16  MR. MACKINNON:           Allow me to speak, sir.

 17            Because what you've said, again, about tech

 18       issues, you, yourself, couldn't figure how to put a

 19       document to this witness, so we had to figure --

 20  MR. BOUCHELEV:           Except I figured it out in about

 21       15 seconds.  I didn't need half an hour to figure out

 22       how to do that.

 23  MR. MACKINNON:           All right.  But that was from the

 24       other counsel.

 25            So what I am saying is this witness has been here
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 01       for more than six hours.  You had plenty of notice that

 02       this was the time period that was set.  We both -- all

 03       counsel have to come to some arrangements, and if

 04       they're too far apart -- my interest is to preserve

 05       the, at least, the witness's capability of focusing

 06       properly on questions without being too tired.  I can

 07       ask him now.

 08            How do you feel?

 09  A.   I'm feeling some eye strain now because I'm working

 10       with a very small laptop and a very small image on

 11       that.

 12  MR. MACKINNON:           And he's been here since about 9

 13       this morning having driven more than an hour to get

 14       here.  He's got to drive more than an hour back.  We

 15       have another day to go through.  We're not --

 16  MR. BOUCHELEV:           This examination started at 10:00,

 17       Mr. MacKinnon; not at 9.

 18  MR. MACKINNON:           I said he's here at 9.  I'm just

 19       telling you what his day is like.

 20            So it's not standard practice to go to 5 p.m.  I

 21       can tell you that --

 22  MR. BOUCHELEV:           I disagree with that.

 23  MR. MACKINNON:           -- and even going to 4 or 4:30 in

 24       a normal setting with other counsel around; that's

 25       trying.  It's even doubly more so siting in a room,
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 01       looking at screens all day, and maintaining focus.

 02            So we're happy to --

 03  MR. BOUCHELEV:           We'll need another day.  We are

 04       going to need another day, I'm afraid.

 05  MR. MACKINNON:           Well, we've had this notice for

 06       weeks now, and we will --

 07  MR. BOUCHELEV:           What do you mean by notice?

 08       What's notice?  We never agreed to limit the

 09       examination to end at 4:00.  You keep calling it

 10       notice, but it's a unilateral decision on your part.

 11       No one has ever agreed to it.

 12  MR. MACKINNON:           So far I thought most of the

 13       counsel around the table have agreed on many things,

 14       including how to.

 15  MR. BOUCHELEV:           We --

 16  MR. MACKINNON:           Wait, can I just finish -- having

 17       to conduct ourselves, allowing you time for your --

 18       whatever you're doing tomorrow, your hour break, so

 19       we'll accommodate that, too.

 20            Everybody has to make some accommodations here.

 21       You know, yesterday we had to make accommodations for

 22       another counsel, understandably --

 23  MR. BOUCHELEV:           Yeah.  But, Counsel, not at the

 24       expense of my client's right to conduct a fulsome

 25       cross-examination on a very lengthy affidavit.  The
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 01       examination time that I have to share with other

 02       counsel.  And we -- normally, if we didn't -- we

 03       actually did a big favour to you by agreeing to do one

 04       examination instead of three separate examinations,

 05       which we could have done.

 06            And I think what you're doing is you are abusing

 07       the accommodation that applicants' counsel has extended

 08       to you, and you are not being accommodating at all.  In

 09       fact, you are making this unnecessarily difficult.

 10            And we could have been asking and answering

 11       questions right now instead of arguing, and we could

 12       have gone until 4:30, 5:00 without issue.  We had a

 13       long lunch hour break.  We had two other breaks.

 14            But, hey, you know, if that's your strategy,

 15       that's fine.  We'll just have to --

 16  MR. MACKINNON:           We don't --

 17  MR. BOUCHELEV:           I'm just telling you, we'll have

 18       to go to court, and we'll have to --

 19  MR. MACKINNON:           We didn't have a long lunch hour.

 20       We had a normal lunch hour that everybody agreed to.

 21       And --

 22  MR. BOUCHELEV:           One hour.

 23  MR. MACKINNON:           Yeah.  That's fine.

 24            All I can say is that, you know, we've had to make

 25       accommodations for you and your clients.  And even
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 01       extending a cross-examination for next Thursday.

 02            So we all have to make some accommodations.  My

 03       concern is with this witness.  He's visibly tired and

 04       he's got a long ways still to go home.  He's going to

 05       be back tomorrow to answer more questions.

 06            So if you want to look closely at the questions

 07       you need to ask -- this is a preliminary motion, an

 08       injunction.  This is not the hearing on the merits.

 09       And I would ask you to keep that in mind.  There will

 10       likely be another opportunity to ask this witness in

 11       the main proceeding.

 12  MR. BOUCHELEV:           Right.  And I think to -- I don't

 13       know if you've explored this possibility with

 14       Mr. Smith, but we're entirely happy to have him give

 15       this evidence from his home.  He doesn't have to drive

 16       to your office.  As long as he has an internet

 17       connection at home, he can connect to Zoom.  He can

 18       save himself two hours of time.  That is something

 19       that's perfectly fine with us.

 20  MR. MACKINNON:           There's issues of connectivity as

 21       I've mentioned in one of my emails.  He's not set up in

 22       the same way.

 23            So it's more efficient, clearly, to have him here

 24       to do it.  So we're trying to be as efficient as we

 25       can.
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 01            So we will see you tomorrow at 10 a.m.

 02  MR. BOUCHELEV:           Okay.  And we will be just --

 03       again, in case my position is not clear, this

 04       examination is being terminated over my objections.

 05  MS. GENEROUX:            Mine as well.

 06  MS. WARNER:              This is Ms. Warner.  I just wanted

 07       to confirm that when you say 10 tomorrow, that's

 08       10 EST, so it will be 8 MST.

 09            And the other thing is I just wanted to record my

 10       request that you make arrangements to provide the

 11       witness with a larger screen for his viewing, please.

 12  MR. MACKINNON:           We'll do what we can before

 13       tomorrow.  Our office is empty right now.  We'll do

 14       what we can.

 15  MS. WARNER:              Great.  Thank you, Counsel.

 16  (DISCUSSION OFF THE RECORD)

 17  MR. BOUCHELEV:           Mr. Smith, you are not allowed to

 18       discuss your cross-examination with your counsel

 19       because your cross-examination has not been completed

 20       yet.  I don't know if Mr. MacKinnon has advised you of

 21       that.

 22  MR. MACKINNON:           He knows.  I told him.

 23  MR. BOUCHELEV:           Okay.  Good.

 24  

 25  
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 01  _________________________________________________________

 02               (Proceedings ended at 2:10 p.m. MT)
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 01  (Proceedings commenced at 8:02 a.m. MT)

 02  MURRAY SMITH, reaffirmed, questioned by Mr. Bouchelev:

 03  Q.   Now, Mr. Smith, I am going to continue with the

 04       questioning that we started yesterday.  And I think we

 05       left off at -- I was asking you some questions about

 06       the definition of the term variant.

 07            And you've previously testified that the

 08       definition of the term variant contained at

 09       paragraph 23 of your affidavit is not actually the

 10       definition that is used by the CFP and the SFSS in that

 11       the definition that is used is actually the Oxford

 12       Dictionary definition, correct?

 13  A.   Yes.  The working definition that has been used by SFSS

 14       up until now is the ordinary dictionary definition of

 15       the word variant.  And, correct, the mention of the

 16       word variant in paragraph 23 of my affidavit is

 17       illustrative of the meaning, but it's not a definition.

 18       It's not offered as a definition.

 19  Q.   Okay.  And just to clarify, when you say the dictionary

 20       definition, as you know there are different

 21       dictionaries, and they all have different definitions.

 22            So you are specifically referring to the Oxford

 23       Dictionary, correct?

 24  A.   Yes.  I'm referring to the Oxford Dictionary definition

 25       from the online dictionary which refers to a variant as
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 01       being something that differs form from the original or

 02       from a standard.

 03  Q.   Okay.  So I think just so that we're clear, I'm going

 04       to share a screen with you, and I'll show you the

 05       Oxford Dictionary definition, and I just want you to

 06       confirm that that is the one that you're talking about.

 07       So give me one second and I will share the screen with

 08       you.

 09            Do you see the Oxford Dictionary on your screen

 10       now?

 11  A.   No.  That's Oxford Learner's Dictionary.  I'm using the

 12       Oxford Dictionary.  The definition that I mentioned is

 13       different.

 14  Q.   Sorry, this is the what dictionary?

 15  A.   If you look at the top of the web page, you'll see that

 16       it's the Oxford Learner's Dictionary.

 17  Q.   Okay.  So let's see if we can find the Oxford

 18       Dictionary here.  And you said that this is an online

 19       version of the dictionary?

 20  A.   Yes, it is.

 21  Q.   And do you have access to the internet on your

 22       computer?

 23  MR. MACKINNON:           No, he doesn't.

 24  A.   No, it does not.

 25  Q.   MR. BOUCHELEV:    Does your counsel have access to
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 01       the internet on his computer?

 02  MR. MACKINNON:           I do.

 03  MR. BOUCHELEV:           Okay.  Would you mind sharing the

 04       screen with me and showing me that online Oxford

 05       Dictionary definition that Mr. Smith is referring to.

 06  MR. MACKINNON:           Well, you put the documents to

 07       him.  We're not here to take undertakings, so --

 08  MR. BOUCHELEV:           I'm not asking for an undertaking.

 09       I'm asking you to do it right now.  Because this

 10       witness is telling me that there is some online Oxford

 11       Dictionary definition that's different from the one

 12       that I've just shown him.  And I think it's incumbent

 13       on you to show me where that is so that there is no

 14       confusion and that the Court can understand what

 15       Mr. Smith is talking about.

 16  MR. MACKINNON:           Well, why doesn't he direct you as

 17       to where you can go there.

 18  A.   Or perhaps you can try the definition -- or rather the

 19       link directly underneath the one that you had selected.

 20       So the lexico.com one.

 21  Q.   MR. BOUCHELEV:    But that's -- okay.  But I don't

 22       think that's an Oxford Dictionary, is it?  It says that

 23       it's powered by Oxford.

 24  A.   Now, the -- type in "variant" there and see what you

 25       get.
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 01  Q.   Is says, "A form or version of something that differs

 02       in some respect from other forms of the same thing or

 03       from a standard."

 04  A.   Yes, that's the definition.

 05  Q.   Okay.  Now, you will agree with me that that is not a

 06       very precise definition?

 07  A.   It's typical of a dictionary definition in that it's --

 08       I believe it to be general in covering fields of study

 09       beyond just firearms.

 10  Q.   Okay.

 11  A.   So it's very general.

 12  Q.   Okay.  But, you know, when you say -- when the

 13       dictionary states that "differs in some respect," what

 14       is some respect?  How do you quantify some respect?

 15  A.   I would just take the ordinary meaning of those words.

 16       So what it means is that for a firearm to be a variant

 17       of another firearm, that it's not an exact copy.  That

 18       it differs in some fashion or respect from the

 19       original.

 20  Q.   Okay.

 21  A.   So the underlying concept of variant is that the -- is

 22       that the variant -- in this case a variant firearm --

 23       is not exactly the same as the original.

 24  Q.   Okay.  Now, you'll agree with me that a 16th century

 25       musket differs in some respect from an AK-47?
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 01  A.   It's different in many respects.

 02  Q.   Okay.  And so then, therefore, a 16th century musket is

 03       a variant of an AK-47, correct?

 04  A.   No.  The 16th century musket preceded AK-47.

 05  Q.   Okay.

 06  A.   So an object that existed before the firearm in

 07       question certainly cannot be a variant of it because it

 08       had a life independent of it prior to existence of the

 09       point of comparison.

 10            So the --

 11  Q.   Sorry.  Let me -- I understand what you're saying, but

 12       let me just stop you here and ask you where does the

 13       Oxford definition that you took me to, where does it

 14       say that?

 15  A.   It does not say it in that definition.

 16  Q.   Okay.  But that's the definition that the CFP uses,

 17       correct?

 18  A.   To the extent that the CFP uses a definition, that's

 19       the definition that's used.  That's not the sole factor

 20       that's relied upon by the CFP, but that definition is

 21       used in the formulation of opinions.

 22  Q.   Okay.  And, now, so when you say that the CFP uses this

 23       Oxford Dictionary definition, do you have -- is that

 24       Oxford Dictionary definition contained in the FRT?

 25  A.   That definition is not repeated in the FRT, to my
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 01       knowledge.  I don't believe the FRT defines variant in

 02       any way, and further to your question, there is an

 03       assumption, I think, in your question that the CFP uses

 04       this Oxford Dictionary definition of variant

 05       exclusively, and that's not correct.

 06            The definition in the dictionary is one of the

 07       elements that's relied on, but it's not exclusively so.

 08  Q.   Okay.  And is the Oxford Dictionary definition that we

 09       are looking at, is it contained anywhere on the RCMP or

 10       CFP website?

 11  A.   To my knowledge, no.

 12  Q.   Okay.  To your knowledge, has the RCMP ever notified

 13       any gun owner in Canada that it uses the Oxford

 14       Dictionary definition of variant?

 15  A.   I can't speak for the entire RCMP.  There could

 16       possibly be someone in the RCMP, an organization of

 17       20,000 plus people, who has given advice to someone in

 18       the public over the definition of variant.  I would

 19       have no way of knowing.

 20  Q.   Well, let's narrow it down to SFSS, then.  Let's narrow

 21       it down.  That's fair.  So I'm just talking about the

 22       SFSS.

 23  A.   To the best of my knowledge, the word variant has never

 24       been defined in any communications from SFSS in the way

 25       it appears in a dictionary.
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 01  Q.   Okay.

 02  A.   The word variant, however, has been discussed, and the

 03       manner in which it's interpreted has been discussed in

 04       various affidavits and other correspondence that deal

 05       with the firearms inspected by SFSS.

 06  Q.   Okay.  Does the SFSS have any internal documents or

 07       memos or protocols that say, We use the Oxford

 08       Dictionary definition of variant?

 09  A.   I don't believe so, but I can't say exactly -- there is

 10       a -- there is a system editor's guide, which speaks to

 11       the control over the format of the FRT, but I don't

 12       believe it contains the word "variant."

 13  Q.   Okay.  Now, are you aware of any scientific publication

 14       or any firearms industry publication that defines the

 15       word firearms variant the same way that the Oxford

 16       English Dictionary defines variant in general?

 17  A.   I'm not aware of any definition that any industry body

 18       has put forward.  I have searched the literature and

 19       searched the internet quite extensively looking for

 20       definitions of variant, and I could not find any

 21       industry body which defines variant in the same way --

 22       in the same format as variant will be defined in the

 23       dictionary, nor in the way that the Oxford Dictionary

 24       defines it.

 25            The only way to infer the meaning of the word

�0192

 01       variant from industry publications is from the examples

 02       of where the industry has used it.

 03  Q.   Okay.  Now, I'm going to ask you to look at

 04       paragraph 25 of your affidavit.  And at paragraph 25 --

 05       I'll give you a moment to go to it.

 06  A.   I've got paragraph 25 here in front of me.

 07  Q.   Okay.  Now, you say at paragraph 25, "The term variant

 08       has been used in the regulation since 1992."  Which

 09       regulations are you referring to?

 10  A.   I'm referring to the Criminal Code regulations.  The

 11       regulations which were amended by the May 1st Order in

 12       Council are the regulations I'm referring to.

 13            The current short name for them that we use is the

 14       Criminal Code regulations.  There is a longer official

 15       name, which I don't have in front of me, which is the

 16       regulations regarding the prohibition and restriction

 17       of firearms and devices, et cetera.  I just don't have

 18       that full name --

 19  Q.   Are you --

 20  A.   -- with me.

 21  Q.   Are you referring to the 1998 regulation that was

 22       amended by the current regulation?

 23  A.   What I'm referring to is what you're referring to in

 24       your question, which is the regulation stemming from

 25       1992 to the present date.
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 01            In -- starting in 1998, and using Ms. Warner's

 02       language, the 1998 regulations are the ones which use

 03       the new name.  Prior to 1998, under the old Act, the

 04       regulations had the same content but operated under a

 05       different name.  They were known as Prohibited Weapon

 06       Orders in those days.

 07  Q.   Okay.  But --

 08  A.   So the name has changed over the years, so there's no

 09       single name that applies.

 10  Q.   Okay.  But you agree with me that those regulations did

 11       not define the term variant?

 12  A.   They did not explicitly define the word variant.

 13  Q.   Okay.  And I just wanted to clarify something, your

 14       testimony from the other day.  You were asked some

 15       questions by Ms. Warner about the Private Member's Bill

 16       that was introduced, I believe, back in 2016 to define

 17       the term variant.  And I believe your evidence was you

 18       disagreed with the definition proposed in that Private

 19       Member's Bill, correct?

 20  A.   I didn't agree or disagree with it.  The -- I believe

 21       the questions concerned how the definition would

 22       operate if it had been -- if it had become law.

 23  Q.   Okay.  Were you asked for any input by the government

 24       at the time with respect to this Private Member's Bill?

 25  A.   To the best of my knowledge, my recollection, no.
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 01  Q.   Okay.

 02  A.   The -- it's possible -- well, let me refine that.  I

 03       can say that I did not contribute to the Private

 04       Member's drafting of that Private Member's Bill;

 05       however, I may have provided advice to the government

 06       on the government response to it.

 07  Q.   And what was the advice that you provided?

 08  A.   That's not something I can comment on.  That's

 09       protected by cabinet privilege.

 10  Q.   And when you say that you may have provided, is it

 11       because you don't remember, or is it because you did

 12       provide advice but you cannot go into the substance of

 13       that advice?

 14  A.   Well, it's long enough ago that I cannot be absolutely

 15       certain that I provided advice.

 16  Q.   Okay.  But to the best of your recollection, you did?

 17  MR. MACKINNON:           He's answered that question twice

 18       now.  He doesn't know.

 19  Q.   MR. BOUCHELEV:    Now, at paragraph 25, you also say

 20       that the term variant is a concept well-known to gun

 21       owners in Canada.  So I just want to understand, how do

 22       you know that?  Have you conducted a survey of Canadian

 23       gun owners to determine if they knew what the term

 24       variant means?

 25  A.   No, I have not conducted any survey.
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 01  Q.   So this is purely speculation on your part, correct?

 02  A.   No.  I would disagree with that.  This comes from

 03       having had direct personal contact with members of the

 04       firearms industry, the manufacturers, the firearms

 05       retailers.  Having direct contact with individual

 06       firearms owners.  Also by reading postings to firearms

 07       chat rooms, numerous chat rooms, by reading the

 08       postings made by the three major firearms owners groups

 09       in Canada -- the CCFR, the CSSA, and the NFA -- all

 10       lead me to believe that those organizations are very

 11       familiar with the term.

 12            I would also add that -- you may recall that

 13       several years ago there was an e-petition presented to

 14       Parliament to de-regulate the AR-15, and that had

 15       something like 80,000 or more firearms owners signing

 16       it.  And that spoke to de-regulating the AR-15 from the

 17       regulation.

 18            So I think the people who own the kinds of

 19       firearms which were dealt with in the May 1st

 20       regulations are generally familiar with the concept of

 21       variant.

 22  Q.   Okay.  So how many gun owners are there in Canada?  Do

 23       you know, approximately?

 24  A.   Well, there are 2.2 million firearms licensees in

 25       Canada --
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 01  Q.   Okay.

 02  A.   -- so that would approximate the number of owners.

 03  Q.   And how many of them have you personally spoken to on

 04       the subject of variants?

 05  A.   Over the course of 40 years, I have -- or maybe not

 06       40 years because the variant term came in 1992 -- but

 07       over the course of the last 20-some years, hundreds, if

 08       not, thousands.  But I didn't keep a count, and I

 09       certainly didn't speak to all 2.2 million.

 10  Q.   Okay.  Now, I'm going to ask you some questions about

 11       paragraph 28 of your affidavit where you refer to some

 12       gun literature.

 13  A.   Yes.  So paragraph 28 in my affidavit speaks to a book

 14       called, "AR Platform Firearms & Calibers."

 15  Q.   Right.  So let's look at that.  This is Exhibit E to

 16       your affidavit.  Let's look at that publication.

 17            Do you have it in front of you?

 18  A.   I'm at tab E in my affidavit.

 19  Q.   Yeah.  So, first of all, what is this publication?

 20       Where did you get it?

 21  A.   It's came from the library of SFSS.  It was purchased

 22       commercially from a book supplier in Canada.  I don't

 23       order the books.  There's a clerk at the SFSS that

 24       orders the books, so I don't know exactly what book

 25       store it was purchased from.
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 01  Q.   Okay.  And is this a Canadian publication?

 02  A.   No.  I believe it's an American publication.

 03  Q.   Okay.  Do you know how many Canadian gun owners are

 04       familiar with this publication or have read this

 05       publication?

 06  A.   I have no idea.

 07  Q.   Okay.

 08  A.   It's available for sale in Canada.  It's available for

 09       sale on the internet or -- so I have no idea how many

 10       people actually bought one.

 11  Q.   Okay.  And you have no idea whether this is a book that

 12       is widely read by Canadian gun owners?  You don't have

 13       any of that information, right?

 14  A.   Well, it's published by Shooter's Bible, which is a

 15       business that produces a great many firearms books

 16       meant for consumption by the general public.

 17            It's a brand that is well-known to firearms

 18       owners, that are commonly available in book stores and

 19       gun shops, and so on.  So it is a popular brand, but I

 20       cannot say from personal knowledge how widely

 21       distributed this book was or how many people purchased

 22       it.

 23  Q.   Mr. Smith, are you suggesting that if I went to a book

 24       shop in, let's say, Toronto or Montreal or Vancouver I

 25       would find a book like this in a book shop?
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 01  A.   You might.  This particular edition is the first

 02       edition, which I believe is now out of print and

 03       replaced with a second edition.  But you can find gun

 04       books in ordinary book stores.

 05  Q.   I've never seen one, but, anyways, that's beside the

 06       point.  Okay.  So I take your evidence is that you have

 07       no idea how many Canadian gun owners are familiar with

 08       this book, have read this book.

 09            Now, does this book use the same definition of

 10       variant that you do or the SFSS does?

 11  A.   I don't believe the book defines variant, so I don't

 12       know what definition they use.

 13  Q.   Okay.  Now, what I'm trying to understand is what is

 14       the relevance of a book published in the United States

 15       in the context of the legal definition of variant in

 16       Canada?

 17  A.   The book -- the references from the book were there to

 18       illustrate the use of variant by the firearms industry.

 19       The firearms industry is international.  Canadians

 20       purchase firearms made all over the world and are very

 21       much aware of the various manufacturers in the

 22       countries that produce firearms and export them to

 23       Canada; US being a significant source of firearms for

 24       Canadians.

 25  Q.   But I guess what I'm asking you is that, you know,
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 01       whatever their opinion about variants is, it has

 02       absolutely no legal effect or binding legal effect in

 03       Canada, right?

 04  A.   Well, you've changed the nature of the question, now.

 05       The conversation began with a discussion on how

 06       well-known the term variant was, and as I indicated,

 07       the excerpt from that book was put in my affidavit to

 08       illustrate that the term variant is used widely in

 09       publications; it's used widely by the industry.

 10            Now the question you're putting to me is whether

 11       or not that definition should be employed as the legal

 12       definition of variant in Canada, and I would suggest

 13       probably not.

 14  Q.   Okay.  Now, you mentioned the Ontario Court of Appeal

 15       decision of Henderson in your affidavit.  Are you aware

 16       that the Court of Appeal in Henderson stated that the

 17       meaning of variant in the relevant Order in Council is

 18       a very specialized area of the legal system and has

 19       limited general application?

 20  A.   I don't have the Henderson decision in front of me, so

 21       I cannot verify that quote.

 22  Q.   Okay.  I'll share the screen with you, and I'll take

 23       you to the relevant section of that decision.  Just

 24       give me one second.

 25  MR. MACKINNON:           Let him have time to read the full
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 01       decision, please.

 02  Q.   MR. BOUCHELEV:    Mr. Smith, do you need to read the

 03       entire decision?  Are you familiar with the case,

 04       generally?

 05  MR. MACKINNON:           I would like the witness to have

 06       time, if he wants, to read the full decision because

 07       you're putting to him a proposition that -- actually,

 08       can you zoom in on it?

 09  MR. BOUCHELEV:           Well, hold on a second.  So let's

 10       look at paragraph 37, and if the witness tells me that

 11       he needs to read the entire decision, we'll deal with

 12       it then.  But for now can you just read paragraph 37.

 13  MR. MACKINNON:           It's kind of small.  Can you blow

 14       it up a bit?

 15  MR. BOUCHELEV:           I don't know if I can blow it up.

 16  Q.   Are you able to see it, Mr. Smith?

 17  A.   The print is very, very fine.

 18  Q.   Okay.  Is that better?

 19  MR. MACKINNON:           That's a little better.

 20  A.   It's a little bit better.

 21  Q.   MR. BOUCHELEV:    I can make it larger, if you want.

 22            How's this?

 23  A.   Yes, I can read that.

 24  Q.   Okay.  So please read paragraph 37.

 25  A.   So 37?
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 01  Q.   Yeah.

 02  A.   Okay.  You'll have to move it to the top of the window

 03       because the video windows at the side block the

 04       paragraph.

 05  Q.   Is that better?

 06  A.   That's good.  Thank you.

 07            So I've read paragraph 37 of this document.

 08  Q.   Okay.  So I'll take you to the third sentence there:

 09       (as read)

 10            "In addition, the nature of the

 11            questions of law that arise for the

 12            registrar is compatible with a standard

 13            of defence.  As in this case, where the

 14            question is the meaning of variant in

 15            the relevant Order in Council, these

 16            questions are within a very specialized

 17            area of the legal system and have

 18            limited general application."

 19       Do you understand what that means?

 20  A.   In general, yes.  However that is a legal determination

 21       made by a judge in a court of law, and that -- I have

 22       no reason to take issue with that particular course

 23       determination.

 24  Q.   Okay.  So you will agree with me, then, that the term

 25       variant as defined in the legal context is not the same
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 01       thing as the term variant in its general application?

 02  A.   No, I would not draw that conclusion.  I believe what

 03       the Court is saying there is that the word variant is

 04       not used everywhere in the Criminal Code, that it has a

 05       specialized use with respect to the determination and

 06       classification of firearms and is limited in that

 07       sense.

 08  Q.   Okay.  Which, I think, is the same thing as what I am

 09       saying.  I think we're --

 10  A.   No, it's not the same thing.

 11  Q.   Okay.

 12  MR. MACKINNON:           You had said this is a definition,

 13       and he's saying no, it's not.

 14  Q.   MR. BOUCHELEV:    Okay.  Your answer is fine,

 15       Mr. Smith.  I'll move on to the next question.

 16            Okay.  Now, let's look at the next paragraph in

 17       your affidavit.  I should say the next exhibit,

 18       Exhibit F.

 19  A.   Yes.  Exhibit F is an excerpt from Jane's Infantry

 20       Weapons.

 21  Q.   Okay.  And what is that?  Is that a Canadian

 22       publication?

 23  A.   No.  That's a publication from the UK.

 24  Q.   Okay.  And where did you obtain this publication?

 25  A.   This was in the library of Specialized Firearm Support
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 01       Services, and, again, it was purchased from somewhere

 02       by my library clerk.

 03  Q.   Okay.  And do you know how many Canadian gun owners are

 04       familiar with this publication or have read this

 05       publication?

 06  A.   I have no idea.

 07  Q.   Okay.  Does this publication use the same definition of

 08       variant that the SFSS does?

 09  A.   I don't know what definition of variant that this

 10       publication uses.

 11  Q.   Okay.  So, again, the same question as before, you

 12       agree with me that, you know, any definition of variant

 13       that would be contained in this publication would have

 14       no legal effect in Canada?

 15  A.   If what you mean is does the -- does Jane's have the

 16       ability to dictate legal terminology for use by the

 17       Canadian courts, I would answer, no.  On the other

 18       hand, if the Jane's Infantry Weapons excerpt is used as

 19       an example of how the industry employs the word

 20       variant, then, yes, it may be of some value to a Court

 21       in Canada.

 22  Q.   And, Mr. Smith, does the SFSS have any kind of a

 23       procedure manual that it uses to determine if a

 24       particular firearm is a variant?

 25  A.   There is a general process.  It's not written down, but
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 01       there is a general process understood by members of

 02       SFSS.

 03  Q.   But it's not written down.  There is no checklist or

 04       written protocol, correct?

 05  A.   Correct.

 06  Q.   Okay.  So it's not like -- well, anyways, I think

 07       you've answered the question.

 08            But you would agree with me that determining

 09       whether or not something is a variant is, to an extent,

 10       an art as well as a science?

 11  A.   It's a process which requires knowledge of firearms and

 12       the application of that knowledge to determine the

 13       lineage of a firearm and whether or not it is related

 14       to another firearm.  Call it a science, if you like, or

 15       an art, if you like.  The -- it's an art in the sense

 16       that it's not numerical.  It's not like you can put

 17       numbers into an equation and arrive at an answer.

 18            On the other hand, it's not done on a whim, as

 19       would be implied by the use of the term "art."

 20  Q.   Okay.  And would you agree with me that two reasonable,

 21       knowledgeable people can look at the same gun and reach

 22       different conclusions as to whether or not it is a

 23       variant of another gun?

 24  A.   I'd like to think that two experts who have access to

 25       the same body of knowledge and the same information on
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 01       which to make a decision would arrive at the same or

 02       nearly the same conclusion.

 03  Q.   But it doesn't always happen like that, does it?

 04  A.   No.

 05  Q.   And I'm sure you've had situations at the SFSS where

 06       you had technicians that disagreed with each other

 07       whether or not a certain gun was a variant, correct?

 08  A.   In the course of determining whether a firearm is a

 09       variant of another, there is often some discussion on

 10       the merits of, yes, it's a variant or, no, it's not.

 11            Where there are differing opinions, the -- it

 12       usually calls for more research to find information

 13       that will tilt the balance one way or the other.  But I

 14       would say that in my experience with SFSS, the -- we

 15       rarely have divided opinions on whether something is a

 16       variant or not.

 17  Q.   Okay.  But there are certainly divided opinions.  For

 18       example, your opinion is often not shared by other

 19       experts in the firearms industry such as experts, you

 20       know, from the industry itself or from the

 21       manufacturers or retailers of firearms, correct?

 22  A.   Yes.  From time to time individuals who represent

 23       firearms businesses or who are acting on their own will

 24       not like a determination made by SFSS concerning

 25       whether a firearm is a variant or not.
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 01            However, I'm never entirely sure whether it is the

 02       assessment that they don't like or whether it's the

 03       outcome that they don't like.

 04  Q.   Okay.  And you would agree with me that in determining

 05       whether or not a firearm is a variant, there is a

 06       degree of subjective analysis?

 07  A.   It's non-mathematical, so it's not -- it's not

 08       objective in that sense; however, many decisions in

 09       science are non-numerical in nature; that doesn't make

 10       them subjective.  So --

 11  Q.   But it is subjective in a sense that someone has to

 12       formulate an opinion.  It's not immediately apparent.

 13       Like you say, it's not mathematical.  It's not like 2

 14       plus 2 equals 4, which everyone knows.  One has to

 15       formulate an opinion, correct?  And in formulating that

 16       opinion, there is an element of subjectivity?

 17  A.   No, I would disagree with that.  Certainly within SFSS,

 18       the way opinions are formulated is based on the

 19       information available and the application of logic to

 20       that information.

 21  Q.   Okay.  And you are saying that logic is entirely

 22       objective; there is no subjective element to it?

 23  A.   Well, it depends on how you precisely define

 24       subjective.  If you mean anything as non-numerical as

 25       being subjective, then, yes.
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 01            But that said, and as I said earlier, the opinions

 02       rendered by SFSS concerning the classification of a

 03       firearm in a particular -- that which has to do with

 04       variants is based on the best information available at

 05       the time with logic applied to that information to

 06       arrive at one of the three possible classifications

 07       made available by the Criminal Code.

 08  Q.   Now, I would like you to look at paragraph 30 of your

 09       affidavit.

 10  A.   I'm turning to that now.

 11  Q.   So at paragraph 30, you discuss that if a firearm is

 12       not specifically marketed or identified as a variant by

 13       the manufacturer, then the RCMP will evaluate the

 14       firearm to determine, for the purposes of its entry

 15       into the FRT, whether or not it is a variant.

 16            So are you suggesting that if a firearm is

 17       marketed as a variant that the RCMP will not do any

 18       further investigation or analysis?

 19  A.   It depends on the nature of the variant.  So, for

 20       example, if a manufacturer begins to produce an AR-15

 21       firearm and the manufacturer claims that it's a variant

 22       of the AR-15 and it has all of the obvious

 23       characteristics of an AR-15, the conclusion that it is

 24       a variant of the AR-15 would probably be accepted at

 25       that point because there's no real evidence to the
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 01       contrary.

 02  Q.   I guess what I'm trying to understand is why does it

 03       matter how a manufacturer markets the firearm?  Isn't

 04       it ultimately the design, the objective of criteria

 05       that would matter as opposed to marketing, which is not

 06       an objective criteria?

 07  A.   Well, marketing indicates the manufacturer's intention.

 08       So since a variant is related to the original firearm

 09       by its design, if the manufacturer or its agent, an

 10       importer or distributor, states that the purpose of

 11       this firearm is to have the same characteristics as the

 12       original firearm, then that's information that's useful

 13       in assessing its status as a variant.

 14  Q.   Well, but the purpose of marketing, I would suggest, is

 15       to maximize sales.  So what a manufacturer may put in

 16       its marketing and promotional materials may not

 17       necessarily be accurate.

 18  A.   That's true, and that is part of the assessment by

 19       SFSS, is to determine how reliable any of the

 20       information that's used to formulate a determination

 21       is.  So in some cases, yes.  Information provided by

 22       the manufacturer may not be credible.  I have instances

 23       of that.

 24            However, in general, the manufacturers describe

 25       their firearms, in particular, as variants in order to
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 01       capitalize either on the fame or notoriety of the

 02       original firearm and thereby increase sales while at

 03       the same time indicating that the firearm is related to

 04       the original.

 05  Q.   Okay.  So if a manufacturer specifically describes a

 06       firearm as not being a variant, you would agree with me

 07       that the intent of the manufacturer is to build a gun

 08       that is not a variant?

 09  A.   As I said before, the manufacturer's statement as to

 10       the purpose of the firearm is one piece of information

 11       which is used.  So if the manufacturer claims that a

 12       firearm is a variant, then that will used -- that will

 13       be verified, or at least assessed, as to how reliable

 14       that information is.  And, likewise, if the

 15       manufacturer states the contrary, that a certain

 16       firearm is not a variant, again, the credibility of

 17       that information will be assessed and then used in the

 18       formulation of the opinion.

 19            So what the manufacturer says, yes or no,

 20       concerning variant, will be evaluated and used in the

 21       same way.

 22  Q.   Okay.  And how would it be evaluated?

 23  A.   Well, the -- it will be evaluated in the context of all

 24       the other information available.  For example, the

 25       characteristics of the firearm, the -- it may be based
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 01       on an inspection if we have the opportunity to

 02       physically examine the firearm.

 03            The -- we may compare a variety of sources of

 04       information about the purpose of the firearm.  So there

 05       may be the manufacturer's advertising or statement of

 06       purpose of the firearm.  But the importer to Canada may

 07       say something different.  The retailer may say

 08       something different, yet.  In the firearm's press,

 09       there may be other information that's provided.

 10            So all of this information is collected and

 11       intercompared and assessed to determine which

 12       components of the information available are credible,

 13       and then those are used to formulate an opinion.

 14  Q.   Okay.  And so I guess what you're telling me is that it

 15       would be a very thorough process, correct?

 16  A.   Yes, indeed.  The --

 17  Q.   Okay.  And --

 18  A.   Let me finish, though.

 19  Q.   Sure.

 20  A.   The amount of effort will vary depending on how obvious

 21       the information is.

 22  Q.   Okay.  But if the SFSS reaches a conclusion that a

 23       particular firearm is not a variant, that would be a

 24       determination resulting from a thorough investigation,

 25       right?
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 01  A.   Yes, it would.

 02  Q.   Okay.  And it's a determination that retailers and gun

 03       owners in the gun industry can rely on, correct?

 04  A.   I didn't quite hear you correctly there.  Can you

 05       repeat the question.

 06  Q.   Sure.  So it is a determination that gun owners, the

 07       gun industry, can rely on?

 08  A.   Yes.  I believe the FRT is a reliable database that

 09       provides accurate descriptions of firearms and an

 10       accurate assessment of its classification according to

 11       the parameters of the Criminal Code.

 12  Q.   Okay.  Now, can you look at paragraph 31 of your

 13       affidavit, please.

 14  A.   Yes, I have that with me.

 15  Q.   So can you explain to me -- so you talk about design at

 16       paragraph 31.  When you're talking about design, I

 17       understand that your definition of design to include

 18       two components.  One is the physical appearance, and,

 19       second, the location of user controls.  Is that what

 20       you mean by design?

 21  A.   No.  I'm not defining design in that way, and that's

 22       not the thrust of paragraph 31.

 23            The issues of overall appearance and position of

 24       the user controls are two examples of design, but they

 25       do not comprise the definition of design.
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 01  Q.   Okay.  And what is the importance of physical

 02       appearance?  Why does it matter?

 03  A.   The physical appearance is related to the ergonomics of

 04       the firearm.  So when a manufacturer produces a variant

 05       of another firearm, they will often copy the external

 06       appearance of the firearm in order to have the same

 07       ergonomics as the original firearm.

 08  Q.   Okay.  But, again, I'm just trying to understand how --

 09       why does it matter?  Why does that -- how does that

 10       factor into the definition of a variant?

 11  A.   Well, a variant is a firearm that is derived from

 12       another firearm, broadly speaking.  And so if a firearm

 13       has exactly the same appearance as another firearm,

 14       that would suggest, in the absence of any other

 15       evidence, that it is derived from that firearm because

 16       the chances of two firearms being independently

 17       invented that have exactly the same appearance is not

 18       impossible but quite remote.

 19  Q.   Okay.  So you're saying that for a gun to be a variant,

 20       it has to have -- the appearance has to be exactly the

 21       same?

 22  A.   No, I'm not saying that at all.

 23  Q.   Well, with respect -- so I guess what I'm trying to

 24       understand is we have two firearms, and they look

 25       exactly the same externally; then one is the variant of
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 01       the other; that's what you're saying?

 02  A.   No.  What I'm saying is that an identical external

 03       appearance between the original firearm and a variant

 04       or potential variant firearm is evidence of a linkage

 05       between the two firearms.  It's not definitive proof in

 06       itself, but it certainly suggests that the firearms are

 07       related, and that's one of the --

 08  Q.   Okay.

 09  A.   -- components that's used to assess variant status.

 10  Q.   Okay.  So it's not enough for the two firearms to look

 11       identical; it's just one of the pieces of the puzzle,

 12       right?

 13  A.   That's correct.  A decision concerning whether a

 14       firearm -- pardon me.  A determination concerning

 15       whether a firearm is a variant of another is based on

 16       all of the available evidence, including --

 17  Q.   Okay.

 18  A.   -- the external appearance.

 19  Q.   What if two guns do not look exactly the same but they

 20       look kind of similar?  Is that evidence of one gun

 21       being a variant of the other?

 22  A.   That depends on how dissimilar they are.

 23  Q.   Okay.

 24  A.   So, for example, if the original firearm was made with

 25       wood and blued steel, for sake of argument, and the
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 01       potential variant is made from stainless steel and a

 02       polymer stock, they can be virtually the same firearm

 03       even though they look quite different.

 04            So it's -- the nature of the differences needs to

 05       be assessed as well as the nature of the similarities

 06       to determine how useful they are in assessing the

 07       status of the variant.  It's not just a question of

 08       taking two photographs of -- one of each of the two

 09       firearms and saying that they're either the same or

 10       different.  That's not the process at all.

 11  Q.   Okay.  So how similar does a gun have to be to another

 12       gun for it to be considered a variant, in terms of

 13       external appearance?

 14  A.   There is no particular degree of similarity that's

 15       required because the similarity of appearance is only

 16       one element of the assessment.  And variants of

 17       firearms can be similar in appearance or can be

 18       different in appearance.

 19            So the facts will vary from one particular set of

 20       circumstances to another, and, as I said, all of the

 21       available information will be assembled and used to

 22       evaluate whether a firearm is a variant of another.

 23  Q.   Okay.  So I take it it's not like there is a checklist

 24       of, you know, 57 different items that you have to check

 25       off and then if, you know, you get 30 out of 57, then
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 01       it is a variant in terms of appearance.  It's not a

 02       mathematical exercise.  It's not like you have a

 03       checklist, right?

 04  A.   Yeah.  It's -- there is no fixed number of

 05       characteristics that either have to be similar or

 06       different to make an assessment.

 07  Q.   Okay.  So to an extent, it's a subjective exercise?

 08  A.   As I said earlier, it is an exercise which comprises of

 09       a fact gathering stage where all of the available

 10       information is assembled, and then a determination is

 11       the result of a logical assessment of all of the facts

 12       available to arrive at an opinion.

 13  Q.   Okay.  But when it comes to things like physical

 14       appearance, I would suggest to you that is inherently

 15       subjective.  Two individuals could look at two guns,

 16       and one could say, Yes, it looks similar, and someone

 17       else could say, No, it doesn't look similar?

 18  A.   Well, similarity of firearms can be broken down into

 19       component parts.  So if two firearms are similar,

 20       they're going to be similar in some physical element of

 21       the two firearms.  You could point to something and

 22       say, It's either there or it's not.  Likewise, if two

 23       firearms are different, you can point to

 24       characteristics which are in one firearm but not on the

 25       other.
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 01            So it's not subjective, in that sense.  You can

 02       point to the exact features which are the same or

 03       different.

 04  Q.   Well, two people could look at a firearm, at a rifle

 05       stock, for example, and one could say, Yeah, that looks

 06       like an AR-15 stock, and someone could say, No, it

 07       doesn't look like an AR-15 stock.

 08  A.   I think you could probably do an assessment much more

 09       precisely than that because the analysis of an AR-15

 10       stock, as you offered as an example, has many physical

 11       characteristics which could be measured such as whether

 12       or not the stock fits on the standard AR-15 buffer tube

 13       or not, or whether it operates in the same fashion as a

 14       typical AR-15 stock, whether it's marketed as an AR-15

 15       stock.  And all those factors could be assessed to

 16       arrive at an intelligent opinion as to whether it's an

 17       AR-15 stock or not.

 18            It's not simply a question of looking at

 19       photographs of two stocks and wondering whether they're

 20       the same or different.  That's -- the analysis

 21       undertaken by SFSS is not done in a manner as flippant

 22       as that.

 23  Q.   Okay.  Well, let's use a different example.  Let's look

 24       at a Remington 700 rifle.  Are you familiar with that

 25       firearm?
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 01  A.   Yes, I am.

 02  Q.   So if you look at a stock from a Remington 700 rifle,

 03       will it be immediately apparent that it is a stock from

 04       that particular firearm?

 05  A.   If you're talking about the original factory stocks

 06       made by Remington, it could probably be quickly

 07       determined that a stock is meant for a Remington model

 08       700 rifle.

 09  Q.   Purely on visual observation without taking any

 10       measurements?

 11  A.   No.  You would have to do -- you would have to look at

 12       the measurements.  And I would include the measurements

 13       as being part of the appearance.  It's not a question

 14       of looking at the image with the naked eye and not

 15       taking advantage of any technology to more accurately

 16       assess the shape or the dimensions.

 17            So appearance is a term which is used very broadly

 18       to mean not just how it looks in the sense of a

 19       portrait, but also what the dimensions of the item in

 20       question may be.

 21  Q.   Okay.  Would you agree with me that the cosmetic

 22       appearance of a firearm has no impact on how it

 23       functions?

 24  A.   It depends on how you define cosmetic.  If -- let me

 25       use an example:  If you were talking about the Swiss
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 01       Arms Classic Green series of firearms, there is a --

 02       there's the Classic Green, which is a metallic green

 03       colour.

 04            There is another firearm called the Blue Star,

 05       which is absolutely identical to the Classic Green

 06       except for its colour and model designation.

 07            If what you mean by cosmetic differences is the

 08       kind of differences between a Classic Green and a Blue

 09       Star Swiss Arms rifle, then, yes, cosmetics have no

 10       impact on the function.

 11  Q.   Okay.  So do you agree with me that the cosmetic

 12       appearance of a firearm has no impact on how lethal it

 13       is?

 14  A.   I would agree.  Probably not.  I can't think of any

 15       instance where the cosmetics would affect lethality.

 16  Q.   Okay.  And one of the examples that you used in your

 17       affidavit is a single shot AKT-47 rifle, which is a

 18       single shot .22 calibre rifle that has the same

 19       appearance as the AK-47 assault rifle, correct?

 20  A.   You're referring to the example in Jane's, which I

 21       believe is tab F of my --

 22  Q.   It's mentioned at paragraph 29 of your affidavit.

 23  A.   Yes.  It's paragraph 29 of my affidavit, but it refers

 24       to the excerpt from Jane's at tab F.  And, yes, I

 25       believe the firearms you're referring to are the
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 01       original AK-47 assault rifle --

 02  Q.   Okay.

 03  A.   -- which is a weapon of war developed by the former

 04       Soviet Union, and -- which is a selective fire firearm,

 05       meaning it is capable of firing both semi-automatic and

 06       semi -- both fully-automatic and semi-automatic modes,

 07       and is a centrefire calibre, gas-operated firearm.

 08            And that the other firearm that you are referring

 09       to is the Romanian training rifle, and I'm just looking

 10       for that now.  It's the Romanian AKT-47 rifle, which is

 11       a .22 long rifle.

 12  Q.   Blowback operated, correct?

 13  A.   Yes, I believe it's a blowback operated version of

 14       the -- it has a blowback mechanism, yes.

 15  Q.   Okay.

 16  A.   So the firearms are different in operating mechanism.

 17  Q.   Okay.  But would you agree with me that the AKT-47, the

 18       blowback .22 single shot rifle is less lethal than the

 19       AK-47 assault rifle?

 20  A.   That depends on the circumstances under which it's

 21       deployed.  So if the two firearms were both, for sake

 22       of argument, shot into a person's head at both close

 23       range, they're both lethal.

 24            If you were talking about the ability to hit a

 25       human sized target at a distance of 300 metres and
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 01       inflict an injury, then I would say there's probably a

 02       difference.  The original AK-47 would be more lethal

 03       under those sets of circumstances.

 04            So lethality is tied to the manner of use.  It's

 05       not an intrinsic characteristic of the firearm.

 06  Q.   Okay.  So would you agree with me that the AKT-47

 07       training rifle, the single shot .22 rifle, would be no

 08       more lethal than any commercially available .22 calibre

 09       rifle you can buy in Canada?

 10  A.   If you are referring to lethality as being limited to

 11       the ability of a .22 long rifle -- a projectile from a

 12       .22 long rifle calibre cartridge to cause injury to a

 13       person or death to a person, then, yes.

 14            The effects of the .22 long rifle calibre

 15       cartridge fired from the AKT-47 training rifle would be

 16       no different, in general, than a projectile from a .22

 17       long rifle calibre cartridge fired from a sporting

 18       firearm.  There may be minor differences because the

 19       different firearms could have different barrel lengths,

 20       which affects velocity, but form a purely external

 21       ballistics consideration at the muzzle of the two

 22       firearms, they would be very similar in effect.

 23  Q.   Okay.  Now, I'm going to ask you to look at

 24       paragraph 32 of your affidavit.  So at paragraph 32 you

 25       say that: (as read)
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 01            "In addition to design similarities,

 02            other characteristics can factor into

 03            the assessment, such as the

 04            manufacturer's description, patents, the

 05            interchangeability of parts and the

 06            purpose of the firearms.  Also, in

 07            certain cases, case law has determined

 08            that a firearm is a variant."

 09       So what I want to do -- and, sorry, just give me one

 10       second.  I just want to break it down and get your views

 11       on some of these components.

 12             So the manufacturer's description, why is that

 13       important for determining whether it's a variant?  Is

 14       that basically the same argument as for marketing?  This

 15       is how the manufacturer presents his own product?

 16  A.   Yes.  I believe we went through all that previously.

 17       The manufacturer's statement as to the design and

 18       purpose of the firearm is useful information and forms

 19       part of the body of information used to assess where a

 20       firearm could be a variant or not.

 21  Q.   Okay.  What about patents?  Why do patents matter?

 22  A.   Well, a patent speaks to the design of a firearm, and

 23       so a patent can provide information on what firearms

 24       the patent is related to because the patent

 25       applications often cite other patents as being what the
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 01       particular firearm was based on.  The patents will also

 02       illustrate design similarity.

 03            So, in general, they are a very useful statement

 04       as to how the firearm was designed, what it was

 05       designed for, and what any forerunners to that firearm

 06       might be.

 07  Q.   Okay.  Now, you also mentioned the interchangeability

 08       of parts.  So why is that an important consideration?

 09  A.   It's an indicator of a relationship between two

 10       firearms.  So I would argue that if two firearms have

 11       interchangeable parts, that unless there's a reasonable

 12       explanation to the contrary, that those two firearms

 13       are related in some fashion.

 14  Q.   And how many parts would have to interchange for you to

 15       reach that conclusion, that the guns are related?

 16  A.   There's no fixed number of parts because the -- an

 17       assessment would be made on the basis of, not only how

 18       many parts, but also how important the component is.

 19            So, for instance, if the interchangeable component

 20       was the bolt, for instance, that's an integral part of

 21       the firearms design, and it would be a very important

 22       similarity.

 23            If, on the other hand, the two firearms use a

 24       similar front sight or some other feature which is more

 25       distant from the core design of the firearm, then the
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 01       interchangeability of parts would be less important.

 02            So it depends on the -- exactly on the context.

 03            As I said, all of these factors are part of the

 04       body of knowledge that's available at a time an

 05       assessment is made, and it is the collective weight of

 06       the information that is available at the time that

 07       determines whether a firearm is considered to be a

 08       variant or not.

 09  Q.   Okay.  So I think what I take from your evidence is

 10       that there are certain core design characteristics that

 11       are more important than other not core design

 12       characteristics, right?

 13  A.   When it comes to the interchangeability of parts, yes,

 14       that was my evidence.

 15  Q.   Okay.  So you gave an example of a bolt.  What would be

 16       some of the other core design characteristics or

 17       components?  Would a receiver be one such component?

 18  A.   Yes.  Receiver would be a component or a portion of the

 19       receiver, if it is a split-receiver design.  The bolt,

 20       the bolt carrier --

 21  Q.   How about barrel?

 22  A.   Barrel, yes.  All of those would be important factors.

 23       But, that said, there are some components which are

 24       less important and may be the same on two firearms

 25       which are not closely related.
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 01  Q.   Okay.  And what would be some examples?

 02  A.   That could be --

 03  Q.   Magazines?

 04  A.   Magazines could be one.  Sighting equipment could be

 05       another.

 06  Q.   How about stocks?

 07  A.   It's possible, but not terribly likely.  Stock

 08       components, yes.  So if you're talking, say, a butt

 09       plate or something of that nature.  Perhaps the

 10       fore-end stock components may be more interchangeable.

 11       The stock, as a whole, is generally built for a

 12       particular kind of firearm, though.

 13  Q.   So you're not aware of, for example, any non AR-15

 14       firearms that use AR-15 stocks?

 15  A.   No, I didn't say anything like that at all.  And, in

 16       fact, I'm very much aware that there are.

 17  Q.   Okay.

 18  A.   There are firearms which are not AR platform firearms

 19       which employ AR-15 components.  There are --

 20  Q.   And you would agree with me that just by virtue of

 21       having an AR-15 stock, the gun -- that does not make

 22       the gun an AR-15 variant?

 23  A.   No.  The important criterion in establishing whether a

 24       firearm is a variant or not is the lineage of the

 25       firearm, whether it is derived from the original
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 01       firearm or not.  And the fact that some manufacturer

 02       who independently designs and manufactures a firearm

 03       might take advantage of the vast supply chain of AR

 04       platform components as an economy measure or efficiency

 05       measure does not make -- or does not necessarily make

 06       that firearm a variant.

 07  Q.   Okay.

 08  A.   We're an hour into this.  Would it be possible to have

 09       five minutes for a quick stretch?

 10  MR. BOUCHELEV:           Yeah.  If you need a five-minute

 11       break, we can do that.

 12  A.   Thank you very much.

 13  MR. BOUCHELEV:           Not a problem.

 14  (ADJOURNMENT)

 15  Q.   MR. BOUCHELEV:    Let's go back to paragraph 32 of

 16       your affidavit.

 17  A.   Yes.

 18  Q.   Now, one of the things that you have described here as

 19       a characteristic that can factor into the assessment of

 20       a firearm as to being a variant is the purpose of the

 21       firearm.  So what exactly do you mean by purpose?

 22  A.   The purpose of the firearm is the purpose either stated

 23       by the manufacturer or which can be reasonably inferred

 24       from the design of the firearm.

 25            And by purpose it's -- I'm looking at whether the
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 01       firearm is intended or its purpose is to be some

 02       variation on an existing family of firearms.

 03            So it's -- so, for example -- it's best

 04       illustrated by an example.  So if a firearm was an

 05       AR-15 and it was the same as a standard AR-15 except

 06       that it had a heavy barrel on it, its purpose might be

 07       for long range accurate shooting.  So the purpose, at

 08       that point, would then be assessed as an AR variant

 09       meant for shooting targets at longer ranges.

 10            So the purpose of the firearm describes what the

 11       manufacturer intended to achieve with that particular

 12       design of firearm, and that is just another element of

 13       what will formulate a package of information on which

 14       an assessment of variant status can be made reasonably.

 15  Q.   Okay.  Would you agree with me that some guns can have

 16       more than one purpose?

 17  A.   Yes.  It depends precisely on how you define purpose.

 18       I think you're probably meaning purpose to mean the

 19       uses to which a firearm might be put as opposed to the

 20       purpose, per se.

 21            But, yes, I acknowledge that a firearm may be used

 22       for more than one kind of activity.

 23  Q.   Well, in fact, it may be designed by the manufacturer

 24       for more than one kind of activity?

 25  A.   Yes.  That's possible, too.
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 01  Q.   Okay.  So, as an example, you could have a rifle that

 02       is used both for hunting and target shooting?

 03  A.   Yes.  There are all manner of uses or purposes like

 04       that.  The AR-15 family or AR-15 platform is an

 05       excellent example of that.  The manufacturers will

 06       often state the purpose of the firearm and give a wide

 07       variety of purposes.  So --

 08  Q.   Okay.

 09  A.   -- hunting could be one; target shooting, another; home

 10       defence, being a third; security force use, being

 11       others.

 12            So there's all manner of purposes for a firearm,

 13       depending on exactly which manufacturer made it and

 14       what design they were imitating.

 15  Q.   Now, let's use an example.  Are you familiar with the

 16       Ruger Mini-30 rifle?

 17  A.   Yes.

 18  Q.   Okay.  This is one of the firearms that was banned by

 19       the most recent regulation, correct?

 20  A.   Yes, that's correct.

 21  Q.   What, in your understanding, is the purpose of that

 22       firearm?

 23  A.   The Mini-30 is the adaptation of the general Mini-14

 24       design to fire a different calibre, 7.62 Russian.

 25            The overall design of the family, the Mini-30 and
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 01       Mini-14, et cetera, is a civilian version of a rifle

 02       design -- originally designed by Ruger with both

 03       civilian and military applications in mind.

 04            The three typical firearms of that family which

 05       define it are going to be the Ruger Mini-14, the Ruger

 06       Mini-30, and the AC-556, which is the selective firearm

 07       version of that family of firearms.

 08            So Ruger had a number of purposes with the

 09       original design, you know, harkening back to the

 10       conversation we had a minute ago.  So civilian use as a

 11       utility rifle was one of the uses that Ruger had

 12       expressed, and also they had expressed one of the

 13       design uses as being either military or security

 14       forces.

 15  Q.   Okay.  And you would agree with me that the Ruger

 16       Mini-14 and Ruger Mini-30 were guns that were quite

 17       popular with hunters and rangers?

 18  A.   I would agree that they were popular.  I can't give an

 19       exact number because the firearm is available both in

 20       restricted and non-restricted versions.  It is possible

 21       to determine how many of the restricted firearms are

 22       registered in Canada, but there are no records of the

 23       non-restricted firearms, so I cannot attach a number to

 24       the availability of that firearm in Canada that is

 25       precise.  But, yes, it was a relatively popular rifle.
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 01  Q.   Okay.  And you would also agree with me that neither

 02       Ruger Mini-14 or Ruger Mini-30 was a popular military

 03       firearm, correct?

 04  A.   Well, the -- as I said earlier, the Mini-14 and Mini-30

 05       were designed as civilian versions of a military rifle,

 06       so they're not military rifles themselves, but they

 07       follow the design of military and paramilitary

 08       firearms.

 09            So my understanding is that the Ruger Mini-14 and

 10       the Mini-30 that were sold to the public were primarily

 11       meant either for use as a utility rifle by ranchers or

 12       hunter or as a semi-automatic carbine used by security

 13       forces.

 14  Q.   Okay.  And would you agree with me that many of the

 15       nine -- I'll use your terminology -- nine families --

 16       you understand what I mean by that, right?  The nine

 17       types of firearms that were banned by the most recent

 18       regulation?

 19  A.   Yes.

 20  Q.   So you would agree with me that many of those nine

 21       family type of firearms were previously used by hunters

 22       and target shooters in Canada?

 23  A.   Depending on how you would define those terms, yes.

 24       Let me give a more fulsome answer.  The -- some owners

 25       of the nine families of firearms have reported use of
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 01       their firearm for hunting purposes.  There are no

 02       statistics on that that I'm aware of to establish how

 03       widely they are used for hunting, but it's more than

 04       zero, and I base that on anecdotal information.

 05            As for their use in sporting competitions, it

 06       depends on how you define a sporting competition as to

 07       whether it's sporting or meant for some other purpose.

 08  Q.   Okay.  Well, let's use an example.  Are you familiar

 09       with the 3-Gun Competition?

 10  A.   I'm generally familiar with the competition.

 11  Q.   Would you agree that it is a very popular type of

 12       competition?

 13  A.   It's popular amongst the owners of firearms like the

 14       nine families of firearms.  I don't believe it's

 15       popular among the general firearms owning public.

 16  Q.   And what makes you say that?

 17  A.   Well, the 3-Gun matches are organized in such a way

 18       that a tactical firearm is the only practical firearm

 19       to be a serious competitor within those matches.

 20            So logically, then, it's only the owners of

 21       tactical firearms that would be interested in that kind

 22       of competition, for the most part.

 23  Q.   Right.  Or you can put it another way.  If someone was

 24       interested in that type of competition, he would have

 25       to buy one of the nine family types of firearms,
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 01       correct?

 02  A.   That would be the typical direction that a would-be

 03       participant would take --

 04  Q.   Okay.

 05  A.   -- and has taken in the past.

 06  Q.   And you would agree with me that there is nothing

 07       unreasonable in using firearms like the nine family

 08       type of firearms for sporting competitions?

 09  A.   The word "reasonable" is a value judgment.  Prior to

 10       the new regulations, it was legal to use those firearms

 11       for those kinds of competitions, and people, in fact,

 12       did so.

 13            The term reasonable, again, being value-loaded,

 14       would also require a consideration as to whether the

 15       target competition in question was legitimate or not,

 16       whether it was actually sporting or really meant for

 17       some other purpose.

 18  MR. MACKINNON:           Counsel, just to be clear on the

 19       record, when you're using the word "reasonable," there

 20       is a legal reference to reasonable in the OIC, as you

 21       know.  So he's not here to define what that reasonable

 22       element is.  When he's speaking, he's speaking from his

 23       own personal perspective of what he thinks might be

 24       reasonable in a general sense of the use of the word.

 25            But if you're trying to connect it to the legal
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 01       term, that's something totally different.

 02  Q.   MR. BOUCHELEV:    Okay.  And I would suggest to you

 03       that using a firearm that is a member of the nine

 04       families for hunting was also reasonable in a

 05       general -- in a non-legal sense of that term?

 06  A.   What I can say is that individuals have reported using

 07       firearms from those nine families for the purpose of

 08       hunting, but I don't have any exact numbers on how

 09       many.  I don't -- I couldn't say that it's widespread.

 10            And, furthermore, I would point out that the use

 11       of such firearms for hunting is a controversial topic

 12       within the hunting community, as indicated by their

 13       anecdotal reports and chat rooms and so on.

 14            It's -- there's still some debate within that

 15       sector as to whether the military pattern firearms are

 16       suitable or not.

 17  Q.   Well, let's use a specific example.  Let's use an AR-10

 18       rifle, which would be chambered in the .308 Winchester

 19       calibre, correct?

 20            So let's say I wanted to go deer hunting, and I

 21       was using an AR-10 rifle chambered in .308 Winchester.

 22       Would that be a reasonable firearm to use for hunting

 23       deer?

 24  A.   The calibre .308 Winchester is a suitable calibre for

 25       hunting deer.  Whether the rifle itself is reasonable
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 01       depends on the factors that -- other factors that are

 02       also considered by hunters such as weight, overall

 03       physical size, which relate to portability under

 04       hunting conditions.  And my understanding is hunters

 05       prize firearms which are generally lighter in weight

 06       and higher in accuracy, and AR-10 based firearms have a

 07       reputation for neither.

 08  Q.   You're saying that AR-10 rifles have a reputation for

 09       being inaccurate?

 10  A.   No, I'm not saying that.  What I'm saying is that there

 11       are sporting firearms which are built for accuracy,

 12       which are, under most circumstances, going to be more

 13       accurate than an AR-10.  An AR-10 derived firearm is a

 14       firearm which is based on a battle rifle designed for

 15       military purposes.  And the military requires such

 16       firearms to be accurate, but only to a certain point.

 17       They're not interested in extreme long-range shooting

 18       with those firearms, in general, with some exceptions.

 19            So the -- so my experience shooting battle rifles,

 20       like AR-10s, M16s and firearms of that nature, is that

 21       while they're accurate enough to satisfy the military

 22       selection criteria, they're not in the same category as

 23       sporting firearms, which are built for long-range

 24       shooting.

 25            Likewise, the portability of the firearm --
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 01  Q.   Can I -- before we go into portability, I just want to

 02       ask you on this point, and then we'll come back to

 03       portability.

 04            So we're not talking about, you know, an AR-10 --

 05  MR. MACKINNON:           Can he --

 06  Q.   MR. BOUCHELEV:    We're not talking about an AR-10

 07       rifle --

 08  MR. MACKINNON:           Can he just finish his answer so

 09       it's -- he was completing his thought.  So can he just

 10       finish his answer to your question first so --

 11  MR. BOUCHELEV:           No, no.  We'll go back to

 12       portability; otherwise it's just the answer is too

 13       long, and it's --

 14  MR. MACKINNON:           Well, wait.  No.  He has to be

 15       allowed to finish his answer to your question.

 16  MR. BOUCHELEV:           And I will allow him to answer his

 17       question.  We'll just get to portability after we deal

 18       with accuracy.  Mr. MacKinnon, as you can see, I'm not

 19       cutting off his answers.  I've given him an opportunity

 20       to give fulsome answers, so we'll get to portability in

 21       a second.

 22  MR. MACKINNON:           He didn't finish answering your

 23       question.  You cut him off; that's all I'm saying.

 24            So could you just let him -- I doubt he's going to

 25       take ten minutes to finish it.  Just let him finish the
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 01       thought; that's all.

 02  MR. BOUCHELEV:           Fine.  I don't want to waste time

 03       arguing.

 04  Q.   Okay.  Go ahead, Mr. Smith.

 05  A.   Well, what I was going to say is that a AR-10 rifle is

 06       quite long and quite heavy in comparison to sporting

 07       rifles.  So it is -- it differs from the norm that

 08       hunters would value in terms of characteristics of a

 09       hunting rifle.  That's not to say that it can't be

 10       used, but it doesn't fit with the ordinary choices of

 11       sport hunters.

 12  Q.   Okay.  So, now, let me just be clear that we are not

 13       talking about an AR-10 battle rifle from the 1950s.

 14       We're talking about a modern AR-10 type rifle that is

 15       manufactured and used today.

 16            So you would agree with me that many AR-10 rifles

 17       that are manufactured today are, in fact, extremely

 18       accurate and specifically designed for accuracy?

 19  A.   The modern versions of the AR-10 rifle generally share

 20       the same characteristics as the original; otherwise

 21       they wouldn't be variants of the AR-10.  So they have

 22       the same, in general, overall length and weight.

 23            I would acknowledge that if a manufacturer took it

 24       as a set purpose to create a variation of the AR-10

 25       which was more accurate than the typical AR-10, they
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 01       could probably achieve that.

 02  Q.   And you would agree with me that some AR-10 rifles are

 03       actually used by police SWAT teams precisely because of

 04       their accuracy?

 05  A.   I'm not aware of that.  I wouldn't -- I wouldn't

 06       disagree with it, but I can't cite an example of where

 07       SWAT teams use an AR-10.  It's quite a large calibre

 08       for a SWAT team, but possibly they use it.

 09  Q.   Okay.  And, now, with respect to portability, again,

 10       you would agree with me that portability of a -- there

 11       are many rifles that fall under the AR-10 umbrella.

 12       Some of them can be quite portable because they would

 13       have a shorter barrel than the original 1950s AR-10,

 14       correct?

 15  A.   Most of the AR-10s that I have seen have weight and

 16       length characteristics quite similar to the original.

 17  Q.   What is the barrel length of an AR-10?

 18  A.   I don't recall offhand.  It would be something on the

 19       order of 20 to 24 inches, but I don't recall precisely

 20       from memory.

 21  Q.   What is the barrel length of a typical hunting

 22       bolt-action rifle?

 23  A.   They're in the same general range, 20 to 24 inches.

 24  Q.   Okay.  And you would agree with me that many AR-10

 25       rifles have a collapsible stock, correct?
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 01  A.   They can have a collapsible stock, yes.

 02  Q.   Okay.

 03  A.   Whether they can be fired with the stock collapsed is a

 04       different matter.

 05  Q.   Okay.  And you will also agree with me that typical

 06       bolt-action rifles do not have collapsible stocks?

 07  A.   No.  Typical sporting bolt-action rifles have fixed

 08       stocks.  Only the tactical versions have folding stocks

 09       or collapsing stocks, in general.

 10  Q.   So you would agree me that many AR-10 rifles are, in

 11       fact, just as compact or more compact than a typical

 12       bolt-action rifle?

 13  A.   An AR-10 can be rendered more compact.  But if an

 14       AR-10, for example, had a folding stock, that does make

 15       it shorter; it doesn't make it any lighter.  And, on

 16       top of that, the firearm cannot be aimed and fired

 17       accurately until the stock is unfolded, and then you're

 18       back to the original length.

 19  Q.   And you'll agree with me that the weight of a firearm

 20       is also a characteristic that can vary within the AR-10

 21       family; some are significantly heavier than others,

 22       right?

 23  A.   AR-10s can vary in weight, primarily due to the kind of

 24       barrel that's installed; however, one of the design

 25       advantages of the AR-10 rifle in the 1950s was to use
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 01       modern lightweight materials.  And the materials used

 02       in 2020 are not substantially lighter than they were in

 03       the 50s.  The polymer weighs pretty much the same as it

 04       used to, and so does aluminum.

 05  Q.   And you can have a lighter contour barrel, for example,

 06       which is what a hunter would typically use to make it

 07       lighter than, let's say, a military or tactical version

 08       of the same firearm, correct?

 09  A.   Yes.  And the purpose of that would be to take an AR-10

 10       rifle and try to make it more similar to a conventional

 11       sporting rifle.

 12  Q.   Okay.  And if you did all of that, then I would suggest

 13       to you that there would be nothing unreasonable, again,

 14       in a non-legal sense of that term in using a rifle like

 15       that for hunting.

 16  A.   What I would agree is, if set as a goal, a manufacturer

 17       could produce an AR-10 variant which is closer to the

 18       design of a sporting firearm than the original AR-10

 19       was.

 20  Q.   Okay.  Now, do you or have you ever personally owned

 21       any of the nine family types of firearms?

 22  A.   No.  I don't own any at present, no.

 23  Q.   Have you owned any in the past?

 24  A.   No.

 25  Q.   Now, I'm going to take you back to the Henderson
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 01       decision, the Ontario Court of Appeal decision that we

 02       looked at.  You've included that decision in your

 03       affidavit, so I assume that you have read it and you

 04       are familiar with that case, right?

 05  A.   I am generally familiar with that case.  It took place

 06       almost a decade ago, so I can't say that I remember

 07       every detail with clarity, but, yes, I'm generally

 08       familiar with it.

 09  Q.   But you've read it before you included it in or made

 10       references to it in your affidavit this year, correct?

 11  A.   Yes.

 12  Q.   Okay.  You don't happen to have a copy of that case on

 13       your computer, do you?

 14  MR. MACKINNON:           I can get it up for him in

 15       probably less than a minute.

 16  MR. BOUCHELEV:           Okay.  So that's probably easier

 17       than sharing a screen, so if you can do that, please.

 18  MR. MACKINNON:           All right.  Is that part of any

 19       production?  Because I've got the documents I can pull

 20       up, is what I'm saying.

 21  MR. BOUCHELEV:           No.  I don't think the case,

 22       itself, is in the productions.  There is a reference to

 23       it in his affidavit, but I don't think a copy is

 24       attached.

 25  MR. MACKINNON:           Okay.  We'll just print it out
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 01       then quickly.

 02  MS. OXAAL:               If you could give me the citation.

 03  MR. MACKINNON:           It's 2011 Ontario --

 04  MR. BOUCHELEV:           You know what, I'll just share it

 05       on my screen.  That's probably --

 06  MR. MACKINNON:           Or the easiest way, actually, as

 07       we did yesterday, you can send it by the chat function.

 08       Actually, that would be the easiest way.

 09  Q.   MR. BOUCHELEV:    Just a second.  So you should have

 10       it on your screen now.  So this is the Henderson v.

 11       Canada.  This is the Court of Appeal decision, and I'm

 12       going to take you to paragraph 27.

 13            Okay.  You see paragraph 27?

 14  A.   Yes, I can see the text.

 15  Q.   Okay.  So if you can just take a moment and read

 16       paragraph 27.

 17  A.   Yes, I have read the paragraph.

 18  Q.   Okay.  Now, what I would suggest to you what this

 19       paragraph states is that the AP80 is an unnamed variant

 20       of the AK-47 because it is an exact same gun as the

 21       AK-22, which is a named variant of the AK-47, correct?

 22  A.   No, I don't believe the Court decided that.  I believe

 23       what the Court said is that it was established as a

 24       fact during the hearing that the AP80 is the same

 25       firearm as the AK-22 because the Court says, "given
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 01       that it is the same weapon."

 02            So I don't interpret that as a conclusion of the

 03       Court.  I look at that as being an observation made by

 04       the Court as part of the evidence that he examined in

 05       rendering a decision.

 06  Q.   Okay.  But you would agree with me that the reason why

 07       the Court in this particular instance concluded that

 08       the AP80 was an AK-47 variant was because it was the

 09       exact same gun as the AK-22?

 10  A.   I think it would be reasonable to conclude that the

 11       Court relied on that information as part of the reasons

 12       for formulating its decision.

 13  Q.   Well, in fact, and I've read the case just yesterday,

 14       but I don't see any other criteria that the Court

 15       applied.  Maybe I'm wrong, and you could point it out

 16       to me.

 17  A.   Well, no.  I'm just looking at the language in

 18       paragraph 27, and the -- and it seems to me in the

 19       opening sentence of that paragraph that the Superior

 20       Court views the firearm, the AP80, as being a variant

 21       of the AK-47 because it says the decision by the Lower

 22       Court that it wasn't is not correct.

 23            So it seems to me that the core decision made by

 24       the Court -- or the Superior Court is that the AP80 is

 25       a variant of the AK-47, and it further goes on and
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 01       gives the fact that the AP80 is the same firearm as the

 02       AK-22.  It's one of the elements that the Court relied

 03       upon to arrive at that determination.

 04  Q.   And where does it say that it is one of the elements

 05       that the Court relied upon?  Where do you see that?

 06  A.   The Court doesn't say it's the only element.  It simply

 07       cites it as an example.

 08  Q.   But it also doesn't say that there were other elements

 09       considered, correct?

 10  A.   Not in that paragraph.

 11  Q.   So you will agree with me that the Court in Henderson

 12       did not use your definition of variant?

 13  A.   I believe the Court was silent on that matter.  I don't

 14       know whether the Court used it or not.

 15  Q.   Okay.  Are you familiar with any Canadian case from any

 16       Court that defines the term variant?

 17  A.   No, I'm not.

 18  Q.   Okay.  Now, I'm going to take you to paragraph 15 of

 19       your affidavit.

 20  A.   That's one-five, 15?

 21  Q.   15, yeah.

 22  A.   Yes, I'm there.

 23  Q.   Now, you say at paragraph 15 that you are -- that the

 24       June 15, 2020, version of the FRT is the current

 25       version and that you're unaware of any pending
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 01       declassification decisions.  But that's not to say that

 02       there couldn't be any classification decisions in the

 03       future, correct?

 04  A.   Yes.  I believe that's exactly what it says, is that

 05       the -- is that as of the date of my affidavit, that

 06       there were no more pending or planned changes to the

 07       FRT concerning the class -- concerning classification

 08       of firearms which existed in the FRT prior to May 1st

 09       and which might be affected by the May 1st regulations.

 10            The same paragraph, paragraph 15, also goes on to

 11       say that manufacturers are constantly producing new

 12       designs of firearms; some of which might be variants of

 13       one of the nine families.

 14  Q.   Okay.  But sometimes the SFSS declassifies old firearms

 15       that were previously -- had a different classification,

 16       right?

 17  A.   No.  The FRT does not have the authority to decide what

 18       a classification of a firearm is.  The FRT follows the

 19       Criminal Code definitions to determine whether a

 20       firearm fits any particular category according to the

 21       Criminal Code criteria.

 22            So if the -- if in this case, which is what

 23       para 15 is all about, the Governor in Council changes

 24       the regulations, then the Firearms Reference Table will

 25       be changed accordingly.
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 01  Q.   So you are unaware of any instance where the SFSS

 02       amended FRT entries of existing firearms in the absence

 03       of a change in the legislation, the regulation?

 04  A.   I believe that's the first time you've opened that

 05       topic, and my answer to that is, yes, there have been

 06       occasions when classifications have been amended;

 07       typically when new information arises that indicates

 08       that the previous determined classification is no

 09       longer correct.

 10  Q.   One example of that would be the Swiss Arms firearms,

 11       correct?

 12  A.   I believe you're referring to the Swiss Arms Classic

 13       Green series of firearms?

 14  Q.   Yeah.  Yes, that's what I'm referring to.

 15            So is that an example of a FRT description being

 16       changed after additional information became available?

 17  A.   Yes.  The classification of those firearms was

 18       originally made in the 2001 to 2003 era because there's

 19       a whole series of firearms; there's not just one.

 20            So as they were identified by the importer and the

 21       manufacturer, they were subject to a classification

 22       determination, and the firearms were either

 23       non-restricted or restricted, depending on whether the

 24       barrel length was over or under 470 millimetres,

 25       respectively.
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 01            It wasn't -- the firearm was also evaluated as to

 02       whether it was a variant of the SG 550 firearm, which

 03       it appeared, based on the paper submissions from the

 04       importer, to be very similar to.  And it was assessed

 05       as not being a variant because the manufacturer of the

 06       firearm, Swiss Arms, in Europe and the Canadian

 07       importer provided four letters signed by senior

 08       officials of the company on official letterhead to the

 09       effect that the Classic Green series of firearms were

 10       variants of the SG 540 firearm and not the SG 550

 11       firearm.

 12            And we, meaning SFSS, did not do inspections in

 13       those days, in the early 2000s, and we placed a high

 14       value on information provided by manufacturers on the

 15       company letterhead and signed by senior executives of

 16       the company.  So we took their word for the proposition

 17       that the Classic Green rifle was based on the SG 540

 18       and not on the SG 550.

 19            It was not until ten years later that new

 20       information became available and we discovered that the

 21       information provided directly from the factory was

 22       simply not accurate and the Classic Green series of

 23       firearms were, in fact, variants of the SG 550 -- this

 24       was based on a physical inspection of the rifles -- and

 25       the correct classification for those firearms, then,
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 01       was prohibited, and the change to the classification

 02       was made in 2014.

 03  Q.   Okay.  So there was a period of about 12 or 13 years

 04       between the firearm being originally -- I don't want to

 05       use the word "classified," but, I guess, originally

 06       determined to be a non-restricted or restricted firearm

 07       in that determination being changed to prohibited,

 08       right?

 09  A.   Yes.  Generally the -- in the Firearms Reference Table,

 10       we do not continually review the classification of

 11       firearms.  Once an assessment is made, it's recorded in

 12       the FRT and not altered unless there's a new model of

 13       the firearm available.

 14            So it took ten years to discover the nature of the

 15       misrepresentation of the firearm.

 16  Q.   Okay.  So someone could rely on the information in the

 17       FRT that is current as of today and purchase a firearm

 18       believing it to be non-restricted, and then several

 19       years down the road the SFSS could discover new

 20       information and change its opinion, and then the

 21       firearm becomes prohibited, right?  That could

 22       conceivably happen?

 23  A.   Well, it did happen with the Swiss Arms firearms.

 24       The -- I'm putting it very politely here -- the

 25       information from the factory and from the Canadian
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 01       importer was not as accurate as it should have been,

 02       which led to an incorrect classification determination

 03       which was not uncovered until a decade later.

 04            And, yes, owners would have purchased firearms

 05       based on the original classification in the Firearms

 06       Reference Table.

 07  Q.   And just going back for a second to what you said

 08       before, and this may be a technical point, but you said

 09       that originally it was determined that based on

 10       information provided by the manufacturer that the Swiss

 11       Arms Classic Green was a variant of the SG 540 as

 12       opposed to SG 550.  Isn't SG 540 and SG 550 essentially

 13       the same firearm?

 14  A.   No.  The SG 540 is the predecessor to the SG 550.  So

 15       the history there is the SG 540 was a firearm developed

 16       in the 1970s by Swiss Arms.  It was then known as SIG;

 17       it had a different company name at that point.

 18            The firearm was not a commercial success, and the

 19       design was sold eventually to another manufacturer.

 20       Swiss Arms continued the development of the firearm and

 21       in the mid 1980's developed the SG 550 rifle, which was

 22       subsequently adopted by the Swiss Armed Forces as the

 23       STGW 90 or Sturmgewehr 90 and then led to a whole

 24       series of civilian adaptations that were semi-automatic

 25       in calibre, including the Swiss Arms Classic Green
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 01       series in 2001.

 02  Q.   Okay.  But in terms of design, the SG -- what is the

 03       difference in the design of the SG 540 and the SG 550?

 04  A.   Well, I don't have a complete list here with me.  The

 05       SG 550 is a solid receiver design, for instance,

 06       whereas the SG 540 is a stamped, steel, and folded

 07       receiver design.

 08  Q.   So I'm just trying to understand.  So a rifle was on

 09       the market for well over a decade, and the SFSS didn't

 10       realize that the rifle being sold has a stamped

 11       receiver as opposed to a machined solid steel receiver?

 12  A.   No.  Because the SFSS had never actually seen one of

 13       the firearms.  As I said earlier, the practice of SFSS

 14       in the early 2000s was to place significant weight on

 15       the accuracy of information supplied by manufacturers

 16       and the accuracy of information supplied by Canadian

 17       importers.

 18            We discovered, to our rue, that neither of those

 19       places supply particularly reliable or accurate

 20       information.  As a result, we changed our policies in,

 21       roughly, 2010 to be more independent when assessing

 22       firearms of those types.  And we generally insist on a

 23       physical inspection now to avoid exactly the same

 24       problem which occurred in 2001 through 2003.

 25  Q.   Okay.  Now, let me ask you a question.  We're still at
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 01       paragraph 15 of your affidavit.  There is a reference

 02       in the second line of that paragraph to "the opinion of

 03       CFP's firearm experts."  So what does that mean?  Who

 04       are the CFP firearm experts you're referring to?

 05  A.   That's referring to the staff at Specialized Firearm

 06       Support Services.

 07  Q.   The technicians?

 08  A.   All of the technical staff within SFSS.

 09  Q.   Okay.

 10  A.   So whether they are bench worker technicians or whether

 11       they are the supervisory staff.

 12  Q.   Okay.  Now, can you go to paragraph 20 of your

 13       affidavit.

 14  A.   Yes.

 15  Q.   So at paragraph 20 you describe the nine families of

 16       firearms and their variants that are now prohibited.

 17       In (a) you list the M16, AR-10, AR-15, and the M4.

 18            So the M16 is a fully-automatic machine gun,

 19       correct?  Or I should say select fire.

 20  A.   The vast majority are, yes.

 21  Q.   Well, is there any M16 rifles that are not select fire?

 22  A.   It seems to me there have been rifles under the M16

 23       name which are not selective fire.

 24  Q.   But the term M16 specifically refers to the rifle that

 25       was adopted by the US military as a select-fire
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 01       firearm, correct?

 02  A.   The original M16 was the military designation given by

 03       the US military to the design of rifle they adopted,

 04       circa 1962.

 05  Q.   Okay.  Which was a select-fire weapon?

 06  A.   Yes.  I believe the rifle was select fire at that time.

 07  Q.   Okay.  And the M4 is also a select fire, correct?  It's

 08       just simply a carbine version of the M16?

 09  A.   Well, there, the split between select-fire and

 10       semi-automatic versions is much broader.  The -- there

 11       are all kinds of civilian semi-automatic versions of

 12       the M4 marketed worldwide.  So the semi-automatic

 13       version of the M4 is much more common.

 14            So the M4 -- the original M4 was selective fire,

 15       but there are both M4 selective fire assault rifles and

 16       M4 semi-automatic carbines available on the market.

 17  Q.   SKS what you call the M4 semi-automatic rifles, they

 18       are simply variants of the AR-15; they are not variants

 19       of the M4.  Because that's what an AR-15 is.  It's a

 20       semi-automatic version of the same gun that is -- the

 21       M4 and M16 are select fire.  AR-15 is semi-automatic,

 22       right?

 23  A.   Well, there's a very close relationship between the M16

 24       and the M4.  The M4 is simply a -- well, not simply --

 25       is largely a more compact version of the M16, but
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 01       otherwise the same kind of firearm.  It employees the

 02       same kind of receiver.

 03            And the semi-automatic variations on those two

 04       firearms are also quite similar, as a result.  So a

 05       semi-automatic firearm on the market could be

 06       characterized depending on its physical attributes,

 07       whether it's a variant of the M16 or a variant of the

 08       M4.  It would vary according to the firearm.

 09  Q.   Okay.  Now, you will note that -- are you familiar with

 10       the SKS rifle?

 11  A.   Yes.  That's the Soviet era battle rifle.

 12  Q.   Okay.  Semi-automatic?

 13  A.   The rifle as generally issued to the Soviet Armed

 14       Forces was semi-automatic, but there were

 15       fully-automatic versions available.

 16  Q.   What about the versions of the rifle available in

 17       Canada?  Are they semi-automatic?

 18  A.   If by that you mean were the firearms sold to civilians

 19       in Canada, the semi-automatic version, then I would

 20       say, generally, yes, although we have detected, from

 21       time to time, a selective fire version that slipped

 22       into the supply chain.

 23  Q.   So I note that it's not one of the firearms that was

 24       banned by the regulation earlier this year.  Do you

 25       know why that is?
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 01  A.   That decision was made by the Governor in Council, so I

 02       do not have the information that they used in order to

 03       formulate their decision.  So, no, I don't know the

 04       answer to that question.

 05  Q.   Do you personally believe that it should be banned?

 06  MR. MACKINNON:           His personal opinion as to whether

 07       something should be banned or not is irrelevant.  It's

 08       the decision of the Governor in Council that matters

 09       here.  His personal opinion on whether something should

 10       or should not be banned is totally irrelevant.

 11  OBJECTION TAKEN to answering the question:  Do you

 12       personally believe that it should be banned?

 13  Q.   MR. BOUCHELEV:    Do you believe that the SKS is

 14       reasonable for use for hunting or sporting purposes in

 15       Canada?

 16  MR. MACKINNON:           Again, that question is actually

 17       the term that's used in the OIC, and I've already said

 18       he's not here to interpret legal matters, and that's

 19       got to be a legal issue.  What's reasonable for --

 20  MR. BOUCHELEV:           Well -- yeah.  I don't mean it in

 21       a legal sense.  I mean it in a practical sense.

 22  Q.   Is that a gun that has reasonable use for sporting and

 23       hunting purposes?

 24  A.   The -- I have seen reports concerning the SKS where

 25       some individuals have chosen to use that firearm for
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 01       hunting.

 02            So I would not be surprised if it was used for

 03       hunting, but I can't really say how widespread the use

 04       is because the SKS in its ordinary semi-automatic form

 05       is a non-restricted rifle, so there are no official

 06       statistics on how many are available in Canada, who

 07       owns them, and what they use them for.

 08  Q.   But you will agree that it is a very popular rifle, in

 09       large part, due to the fact that it's quite

 10       inexpensive?

 11  A.   Based on the information I have available, I would say

 12       there are thousands of SKS firearms in circulation in

 13       Canada.

 14  Q.   Okay.  And so what I would like to do now is I'm going

 15       to ask you to look at the affidavit of Travis Bader

 16       that says the affidavit -- in his expert report.

 17       You've actually referenced this report in your

 18       affidavit.  And this is the report that is dated --

 19       this is the report in the affidavit dated September

 20       18th, 2020.  Do you have a copy of it on your computer?

 21  MR. MACKINNON:           I have to go try and pull it up

 22       for him.  Do you know how to just send it through the

 23       chat function?

 24  MR. BOUCHELEV:           Yeah.  If that's easier, I can

 25       probably do that.
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 01  (DISCUSSION OFF THE RECORD)

 02  Q.   MR. BOUCHELEV:    You should have it now.

 03  A.   I'm just downloading it now.  The computer is

 04       downloading it right now.  It's got about 20 percent of

 05       it done now.  At the rate the bar is moving it will be

 06       about a minute, I think.

 07  Q.   Okay.  Well, I guess we'll just have to wait.

 08  A.   We're at the halfway point now.

 09  MR. MACKINNON:           Well, while he's pulling that up,

 10       sometime between now and 12:30 we should break for a

 11       half hour, so whenever is okay with you.

 12  MR. BOUCHELEV:           Okay.  Let's do it at 12:30.

 13  A.   The download is still moving, but it's at a much slower

 14       pace than it was previously.  We're at four -- about

 15       two-thirds now.

 16            Okay, I have it now.  I'm opening it now.

 17  Q.   Okay.  So what I would like you to do is go to page 33

 18       of the PDF file.

 19  A.   Okay.  Sometimes the page numbering in the Adobe

 20       Acrobat is not the same as the page numbering --

 21  Q.   Yeah.  Just don't worry about the page numbering at the

 22       top of the page.  I'm going to go by the numbering in

 23       the PDF itself, so just go to page 33 of the Acrobat

 24       file.

 25  A.   So that page has got the title "1.4 Definitions."  Is
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 01       that the page you want?

 02  Q.   Actually, it should be the next page.  It should be

 03       somewhere in the middle of the page.  It should have

 04       "Section 2.  Are there any examples of firearms

 05       reclassified."  Do you see that?

 06  A.   Yes.  I'm trying to get there now.  This computer is

 07       not responding.  The computer is frozen, for some

 08       reason.  I can't get it to scroll down.

 09  Q.   Maybe your counsel can pull it up on his computer.

 10  (DISCUSSION OFF THE RECORD)

 11  A.   So the place I'm at now is numbered at 2, and it says

 12       "Examples of firearms reclassified after May 1st."

 13  Q.   MR. BOUCHELEV:    Yes.  Right.  So the first

 14       example, example A, is the Adler B-210 bolt-action

 15       shotgun.  Are you familiar with that firearm?

 16  A.   In general, yes.

 17  Q.   Do you agree that it was classified as a non-restricted

 18       firearm before May 15th, 2020?

 19  A.   Yes, it was.

 20  Q.   Okay.  And then it subsequently became reclassified as

 21       a prohibited firearm and as a member of the M16, AR-10,

 22       AR-15, and M4 family, correct?

 23  A.   Yes.  It became a prohibited firearm on May 1st as a

 24       result of the new regulations, and it was posted in the

 25       FRT as soon as possible thereafter.
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 01  Q.   Okay.  And do you know why it wasn't included in the

 02       regulation, itself?

 03  A.   The formulation of the list of named firearms in the

 04       regulations is a matter of cabinet confidence, so I

 05       cannot answer that question.

 06  Q.   Okay.  Now, this bolt-action shotgun, does it have a

 07       receiver that is interchangeable with AR-15, AR-10, M4,

 08       or M16?

 09  A.   While I said I was generally familiar with the firearm,

 10       I don't have all those fine details in my memory right

 11       now.  I would have to refresh my memory on the

 12       mechanics of that particular firearm.

 13  Q.   Well, but I would suggest to you that if it did, in

 14       fact, have the same receiver as the AR-15, it would

 15       have been classified as -- it could have possibly been

 16       classified as non-restricted before May 1st, correct?

 17            So by virtue of the fact that it was classified as

 18       non-restricted, that, in and of itself, would suggest

 19       that it did not have a receiver from the AR-15 or other

 20       firearms in that family.

 21  A.   Now I understand the nature of your question.  Yes.

 22       The shotgun was non-restricted, or at least assessed as

 23       non-restricted in the Firearms Reference Table, prior

 24       to May 1st of 2020 because it was not a variant of any

 25       firearm named in the regulations, and, in particular,
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 01       not an AR-15.  And the characteristics of the firearm

 02       as compared to the criteria in part 3 of the Criminal

 03       Code indicated that the firearm best fit the category

 04       of non-restricted firearm.  So --

 05  Q.   Well, more specifically, my question was about the

 06       receiver.  So it does not have -- it's clear that it

 07       does not have a receiver that's interchangeable with

 08       the AR-15, AR-10 or M4 or M16, right?

 09  A.   No.  It was --

 10  Q.   Because if it did, it would have been a restricted

 11       firearm?

 12  A.   It is not -- it does not have a receiver which is

 13       interchangeable with the AR-15.

 14  Q.   Does it have a receiver that is interchangeable with an

 15       AR-10?

 16  A.   No.  The receiver is not directly interchangeable.

 17  Q.   Okay.  Does it have a bolt that is interchangeable with

 18       the M16, AR-10, AR-15 or M4?

 19  A.   Not likely since the -- this is a shotgun, and the

 20       AR-10 is a rifle, and the calibre differences would

 21       require a different bolt.

 22  Q.   How about the barrel?

 23  A.   Again, it's a different calibre, so it would not be the

 24       same as the original AR-10.

 25  Q.   Okay.  So can you explain to me, then, why it was
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 01       classified -- why it is now classified as a variant of

 02       the M16, AR-10, AR-15, or M4?

 03  A.   Prior to May 1st, the firearm was assessed according to

 04       the law that existed prior to that, and the firearm was

 05       looked at as to whether or not it was a variant of the

 06       AR-15 or not, and it was assessed as not being a

 07       variant of the AR-15, which was the sole requirement of

 08       the regulations as they existed prior to May 1st.

 09            The firearm had AR-10 and AR-15 characteristics

 10       but not enough to qualify it as a variant of the AR-15,

 11       and it was ambiguous as to whether the firearm was a

 12       variant of either the AR-10 or the AR-15.

 13            However, when the regulations changed on May 1st

 14       of 2020, not only did the classification change from

 15       restricted to prohibited for the AR-15 family, but also

 16       the scope of the regulations changed.  So the scope

 17       specifically included the AR-10 where it was not

 18       included before.

 19            And so the firearms like this particular shotgun

 20       had to be reassessed in light of the change of scope.

 21       And it was determined within the SFSS that there were

 22       sufficient similarities to establish a design linkage

 23       between the Adler shotgun and the AR family, as

 24       expressed in para 87 of the regulations, for it to

 25       qualify as a variant --
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 01  Q.   So --

 02  A.   -- as such --

 03  Q.   So can I ask you, so which -- so is it a variant of the

 04       AR-15, AR-10, M4, or M16?  Which of the four do you

 05       consider it to be a variant?

 06  A.   It's primarily a variant of the AR-10 and AR-15.  It

 07       has characteristics of both.  I don't have the exact

 08       list of details here that -- you're going very deeply

 09       into the internal mechanics of this shotgun, and it's

 10       been some time since I've looked at it, so I don't

 11       recall the exact details, but --

 12  Q.   Okay.  Well, I can help you with that because if you

 13       look at appendix 1 to Mr. Bader's report, it actually

 14       contains the FRT report.  So why don't you look at

 15       appendix 1.

 16  A.   Well, the FRT report would contain only a summary of

 17       the assessment; not the entire assessment.

 18  Q.   Well, let's look at what we have.

 19            So this is going to be -- let's go to page 45 of

 20       the PDF file.

 21  A.   Okay.  Which appendix was it again?  Sorry.

 22  Q.   Appendix 1.

 23  MR. MACKINNON:           It should be around page 42,

 24       somewhere around there.

 25  A.   Okay.
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 01  Q.   MR. BOUCHELEV:    It starts on page 42, but the

 02       relevant page is page 45.

 03  A.   Okay.  43, 44.

 04  MR. MACKINNON:           Is that okay, or is that too

 05       small?

 06  A.   Well, I can read it, but it's not the right firearm.

 07  Q.   MR. BOUCHELEV:    I'm sorry?

 08  A.   I'm looking at a document that says "45" in the top

 09       right corner.

 10  Q.   No, no.  Don't look at what's in the top right corner.

 11       Look at the PDF pages themselves.

 12  A.   Okay.  45.  Well, that doesn't correspond either, then.

 13  MS. OXAAL:               I think it's page 12, 13 at the

 14       top right.

 15  MR. MACKINNON:           Yeah.  That's right.  At the top

 16       right.  Go back to 14 or so and then scroll.

 17  Q.   MR. BOUCHELEV:    Can you tell me which page number

 18       you have in the top right corner.

 19  A.   I'm at page 25 of the top right corner right now.

 20  Q.   Okay.  So you're too far down.  If you can go up, go to

 21       page 13 in the top right.

 22  A.   Okay.  I'm at that page now.

 23  Q.   Okay.  Just tell me, what are you looking at?

 24  A.   I'm looking at an a FRT report dated the 14th of

 25       September, 2020, for the Adler B-210 shotgun.
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 01  Q.   Give me one second.  Yes.  September the 14th.

 02            Okay.  So can you scroll a few pages down until

 03       you get to a page that has "16" in the top right

 04       corner.

 05  A.   Okay.

 06  Q.   And under "Model," you should have a description of

 07       this particular model, right?

 08  A.   Yes.  It says Adler is marked in script letters on the

 09       right side of the receiver frame.

 10  Q.   Okay.  And then it says, "This is an AR style shotgun,"

 11       right?

 12  A.   Yes.

 13  Q.   Okay.  So let's look at the next bullet point.  It

 14       says: (as read)

 15            "Adler uses a split, two-piece

 16            receiver/frame in a manner similar to an

 17            AR-15/M16 but which attaches in a

 18            different manner."

 19       Right?

 20  A.   Yes.

 21  Q.   So what this means is that it utilizes a two-piece

 22       receiver design, but it doesn't attach in the same way

 23       that the two receiver parts are attached on an AR-15?

 24  A.   That's what it says.

 25  Q.   Okay.  But you would agree with me that just because a
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 01       gun utilizes a two-piece receiver does not, in and of

 02       itself, make it an AR-15 variant?

 03  A.   No, it would not.

 04  Q.   Okay.  So, then, let's look at the next sentence:

 05       (as read)

 06            "The Adler is not attached by a front

 07            hinge pin, rather the Adler firearm has

 08            a one-piece butt and trigger mechanism

 09            housing and the two components of the

 10            receiver actually slide apart

 11            horizontally."

 12       So that's different from how an AR-15 operates, correct?

 13  A.   For the standard AR-15, yes.

 14  Q.   Okay: (as read)

 15            "The one-piece butt and trigger

 16            mechanism housing are fastened to the

 17            'upper receiver' by a through-bolt,

 18            which when removed, permits the two

 19            components of the receiver/frame to be

 20            disassembled.

 21            Features include: upper receiver with a

 22            detachable carry handle having an

 23            adjustable A2 style rear sight, right

 24            hand cocking handle and ejector port;

 25            support tube that is mounted below the
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 01            barrel; synthetic ventilated handguard;

 02            muzzle break; synthetic lower receiver

 03            with an integral/fixed or adjustable

 04            buttstock and pistol grip; sling

 05            swivels; black finish."

 06       Now, you'll agree with me that there is nothing here to

 07       say that it has the same bolt or barrel as the AR-15,

 08       right?  For reasons that you have explained, that would

 09       not be possible?

 10  A.   No, I wouldn't expect that.  Because what we're looking

 11       at are the model notes for that firearm which is simply

 12       a description of the firearm's general characteristics.

 13  Q.   Okay.  So with the benefit of this report, can you

 14       explain to me why the Adler B-210 is deemed to be a

 15       variant of the AR-15 or AR-10 or M4 or M16?

 16  A.   Not based on this report because this particular report

 17       does not contain the information on which the

 18       determination was made.  The FRT record is simply a

 19       description of the firearm.

 20  Q.   But if it did -- for example, if it did have the same

 21       bolt or barrel or an interchangeable receiver with a

 22       gun that it is a variant of, you would expect that

 23       information to be in the description, right?

 24  A.   It might be, depending on its significance.  The --

 25       what I'm saying here is the entire model notes section
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 01       is merely a description.  It's not -- it is not the

 02       information on which a determination of classification

 03       is -- or was made for this particular firearm.

 04  Q.   Okay.  And sitting here --

 05  A.   I also said earlier that interchangeability of parts is

 06       only one factor of many that influence whether a

 07       firearm is a variant or not.

 08  Q.   Okay.  And sitting here today, you cannot tell me why

 09       this gun was deemed to be a variant of the AR-15?

 10  A.   No.  I didn't come knowing we would be discussing this

 11       particular firearm.  There are over 190,000 firearms in

 12       the Firearms Reference Table database.  I do not have

 13       them all memorized, so --

 14  Q.   Well, with respect, sir, this firearm is specifically

 15       addressed in Mr. Bader's affidavit.  It's 1 of the 10

 16       or 11 mentioned there, and you clearly read his

 17       affidavit because you reference it in your own

 18       affidavit.

 19  MR. MACKINNON:           Okay.  The witness has answered

 20       the question to the best of his knowledge, okay.  He

 21       doesn't have the report upon which this is based, so

 22       he's answered your question.

 23  Q.   MR. BOUCHELEV:    And I would suggest to you,

 24       Mr. Smith, that the reason why the Adler was deemed to

 25       be an AR variant is simply because of its overall
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 01       appearance.

 02  A.   I don't recall specifically the details of the

 03       characteristics on which an assessment was made

 04       regarding variant, but what I do recall is this:  Is

 05       that the firearms were -- the firearm was expressly not

 06       a variant based on an assessment of its characteristics

 07       prior to May 1st, but with the change in scope with the

 08       regulation post May 1st, it was assessed as being a

 09       variant.

 10            Now, just precisely what those characteristics

 11       were, I don't recall, and they're definitely not

 12       present in the model note description, nor would I

 13       expect it to be.

 14  Q.   Okay.  And you will agree with me that the design of

 15       the Adler B-210 did not change after May 1st?  It's

 16       still the same firearm that it was before, correct?

 17  A.   With respect to the model described in this FRT record,

 18       yes, so far as I know there are no model changes.

 19            The -- bearing in mind that Turkish manufacturer

 20       shotguns like this tend to be somewhat erratic in the

 21       way they are made from one batch to the next.  So

 22       the -- some variation is expected from one to the next,

 23       but it usually does not affect the classification.

 24  Q.   And so you said that the scope of the regulation

 25       changed -- I'm trying to use your exact language --
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 01       after May 1st.  What do you mean by that?  When the

 02       scope changed, what -- can you be more specific.

 03  A.   Well, in the former regulations, the ones enforced

 04       prior to May 1st, 2020, variants of the M16 were

 05       restricted.  And so any firearm which was considered a

 06       variant would have to have its lineage traced back to

 07       the M16 and only the M16 because that was the only

 08       firearm named in the regulations at that time.

 09            However, in the 2020 formulation of the

 10       regulations, you'll note that there are four firearms

 11       placed there: the AR-15, the AR-10, the M16, and the

 12       M4.

 13            So a firearm would be within the scope of that

 14       paragraph if it were a variant of any one of the

 15       individual four firearms or a blend of the

 16       characteristics of those four firearms.

 17  Q.   But the M16 and the AR-15 are mechanically identical

 18       except for the fact that the M16 is a select-fire

 19       firearm, correct?

 20  A.   Most of them are, but there's a high degree of

 21       variability in the AR-15 family.  The AR platform

 22       includes a huge number of firearms, and so it's not

 23       always true that the mechanism is the same or the

 24       receiver is the same.  But I will acknowledge that,

 25       generally speaking, the typical AR-15 is a
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 01       semi-automatic version of an M16.

 02  Q.   So if something is not a variant of the M16, it follows

 03       that it is also not a variant of the AR-15, correct?

 04  A.   I think that's a circular argument.  If the AR-15 is a

 05       variant of the M16, then the question as to whether

 06       it's a variant of itself is not -- I don't get the

 07       point of the question.

 08  Q.   Okay.  Well, if Adler is not a variant of the M16, it

 09       is also not a variant of the AR-15?

 10  A.   Generally, that would be true.  Yes.

 11  Q.   Okay.  And if it's not a variant of the M16, it is also

 12       not a variant of the AR-10?

 13  A.   That's not correct.  The AR-10 proceeded the M16; it's

 14       an independent design.  And a firearm can be a variant

 15       of the AR-10 and not a variant of the M16.

 16  Q.   But other than the calibre and the select-fire

 17       capability, the AR-10 and the M16 are the same gun

 18       mechanically; are they not?

 19  A.   No, they're not.  They're quite different.

 20  Q.   What is the difference?

 21  A.   Just about everything.  The receiver is different.  The

 22       way the receiver connects can be different.  There are

 23       several variations of the AR-10.  The magazine is

 24       different.  The barrel is different.  Just about

 25       everything that's significant about the firearm is
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 01       different.

 02            Now, let me explain a bit further here, because I

 03       understand where you might be slightly confused.  When

 04       I'm talking about the AR-10, I'm talking about the

 05       original AR-10 as designed by the ArmaLite Corporation

 06       in 1955.

 07            There were other AR-10s produced by the ArmaLite

 08       Corporation when it resurfaced in the 1990s under a

 09       completely different ownership, which produced what

 10       they called AR-10 rifles but were simply AR-15 rifles

 11       where the calibre was increased from .223 Remington to

 12       .308 Winchester.  And those indeed are AR -- they're

 13       AR-10 in name, but they're actually variants of the

 14       AR-15.  But that applies only to that particular

 15       company's production, which started in the 1990s.

 16            The original AR-10 has an existence completely

 17       independent of the M16 rifle.

 18  MR. BOUCHELEV:           Okay.  Now, it's 12:30 now, so if

 19       you want to take a -- I guess we should take the half

 20       an hour break now, and then we'll be back at 1:00.

 21  MR. MACKINNON:           Okay.

 22  (Proceedings ended at 10:30 a.m. MT)

 23  _________________________________________________________

 24          (Proceedings to recommence at 11:00 a.m. MT)

 25  _________________________________________________________
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 01  (Proceedings recommenced at 11:01 a.m. MT)

 02  MURRAY SMITH, previously affirmed, questioned by

 03       Mr. Bouchelev:

 04  Q.   MR. BOUCHELEV:    Going back to my questions about

 05       the Adler B-210.  Do you agree with me, Mr. Smith, that

 06       it does not have the same magazine as the AR-10, AR-15,

 07       M4, or M16?

 08  A.   As I said earlier, I'm a bit fuzzy on the details

 09       because it's been some time since I looked at those

 10       particular shotgun designs; however, logically, they

 11       would be different because of the difference in calibre

 12       between the Adler and the original AR-10.

 13  Q.   The Adler is a 12-gauge shotgun, right?

 14  A.   Correct.

 15  Q.   And you could not use a 12-gauge shotgun magazine in a

 16       AR-10 or AR-15?

 17  A.   The magazine itself could potentially fit, but it

 18       wouldn't function because the interior dimensions of a

 19       magazine for 12 gauge is going to be different than one

 20       for a .308 Winchester.

 21  Q.   Okay.  Now, what I would like you to do is I would like

 22       you to -- we're still at the same document we were

 23       looking at before, the affidavit and report of

 24       Mr. Bader.  If you can look at -- if you're in the same

 25       PDF file that we were looking at before --
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 01  A.   Yes.

 02  Q.   -- can you please go to page 33 of that report, of that

 03       document.  And it should say "page 4" in the top right

 04       corner.

 05  A.   Yes, I have that one.

 06  Q.   Okay.  Now, do you see towards the bottom of the page

 07       there is some discussion about the Alpharms 15SA?

 08  A.   Yes.  I see it's paragraph -- or subparagraph B,

 09       Alpharms?

 10  Q.   Right.  And are you familiar with that firearm?

 11  A.   Again, in general.  I haven't looked at the details of

 12       that shotgun for some time, but I'm generally familiar

 13       with it.

 14  Q.   Okay.  And you agree that this is a semi-automatic

 15       shotgun that was classified as non-restricted prior to

 16       May 1st, 2020?

 17  A.   Yes.  It's essentially the same story as the Adler.

 18  Q.   Okay.  And then the classification changed at some

 19       point after May 1st to -- and it is now listed as a

 20       variant of the M16, AR-10, AR-15, and M4, correct?

 21  A.   That's correct.

 22  Q.   Okay.  And I'm now going to take you to a appendix 1,

 23       which provides some information about the -- well,

 24       which is the FRT report in connection with that

 25       firearm.
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 01            So appendix 2 is starting at page 47 of the PDF

 02       document.

 03  MR. MACKINNON:           Page 17, top right.

 04  A.   Page 17.

 05  Q.   MR. BOUCHELEV:    It would have "page 18" in the top

 06       right.

 07  A.   Okay, I have that page.

 08  Q.   Okay.  And then it states that, you know -- do you see

 09       the section the description under "Model"?

 10  A.   That's, I think, on the next page, but I'm...

 11  Q.   It may be, yes.  Yes, it's on -- yeah.  It's on the

 12       page that should have number 20 on the top right.

 13  A.   Yes, I've got that now.

 14  Q.   Okay.  Now, do you agree with me that the description

 15       provides the, you know -- I should say this section

 16       provides a description of the various characteristics

 17       of this firearm?

 18  A.   Under "Model" it provides a general description of the

 19       firearm, yes.

 20  Q.   Okay.  And you'll note that it says it's an AR style

 21       shotgun, right?

 22  A.   Yes, it says that.

 23  Q.   So it doesn't specifically say if it's a variant of the

 24       AR-10 or AR-15 or M4 or M16.  It just says that it's an

 25       AR style shotgun?
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 01  A.   In that particular section of the FRT report, no, it

 02       does not.

 03  Q.   Does it say that -- is there any information anywhere

 04       else in this FRT report that gives us, you know, a

 05       clearer picture of which firearm it's a variant of?

 06  A.   No.  The details -- somehow I lost that.  Sorry.

 07  Q.   Yeah.  So you are looking at page 20 in the top right

 08       corner?  Page 49 of the PDF file.

 09  A.   Yeah.  I was trying to scroll down to see what it said

 10       further down in the report, but I don't...

 11  Q.   That's okay.  You can do that if you would like.  I'm

 12       just -- I don't see that information anywhere else, but

 13       maybe I'm missing it.  I don't know.

 14  MR. MACKINNON:           Can you zoom it?  Can you read it?

 15  A.   It's very, very fine print, but I can read it.  I think

 16       I can answer the question based on what I see here.

 17            Now, the rationale for why this shotgun was

 18       determined to be a variant is not contained within the

 19       FRT report that is part of Mr. Bader's affidavit.

 20  Q.   MR. BOUCHELEV:    Do you know what that rationale

 21       was?

 22  A.   It was essentially the same as the Adler.  The shotgun

 23       has a blend of AR-15 and AR-10 characteristics.  It

 24       didn't have enough AR-15 character to be considered a

 25       variant prior to the May 1st regulations but was
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 01       clearly a member of the AR platform family.  And post

 02       May 1st, because of the broadening of the scope of the

 03       regulations, it fit within paragraph 87 and became

 04       prohibited as a result.

 05  Q.   Okay.  And how do you know this?  Is it based on

 06       memory, or are you just guessing?

 07  A.   No.  I remember dealing with the -- with these

 08       shotguns, in general.  First of all to determine that

 09       they were not variants under the old regulations

 10       because we had a number of Turkish made shotguns; some

 11       of which were listed in the Firearms Reference Table as

 12       being variants, and some of them were not.

 13            We had a -- we had a project to review all of the

 14       Turkish shotgun classifications prior to May 1st of

 15       2020, a year or so before, perhaps maybe longer, in

 16       order to be very firm about our reasons for

 17       deregulating.

 18            And, in fact, there were a number of these

 19       shotguns that because we viewed them as being more

 20       AR-10 than AR-15, they were actually removed from being

 21       considered a variant and went from restricted to

 22       non-restricted.

 23            So the legwork on these shotguns had been done

 24       several years previous to the change in regulations

 25       determining that they were not sufficiently AR-15 in
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 01       design to be considered an AR-15 variant.  And the main

 02       reason for that is they were -- it could not be

 03       distinguished accurately whether they were variants of

 04       the AR-15 or variants of the AR-10.

 05            Post May 1st, with the expanded scope of the

 06       regulations, it didn't matter that the firearms were a

 07       blend of the AR-15 or the AR-10 because both of those

 08       firearms were in the regulations, and as a result, the

 09       classification changed.

 10  Q.   Okay.  Now, I want to focus on this particular firearm;

 11       not the Turkish shotguns in general.  So we're talking

 12       about Alpharms 15SA.  What characteristics of AR-10 or

 13       AR-15 does it possess?

 14  A.   I do not have the inspection reports or -- that deal

 15       with these firearms with me, and I simply cannot recall

 16       all of the details that led to the determination.

 17  Q.   Were there additional inspection reports produced after

 18       May 1st, 2020?

 19  A.   Well, there would have been an analysis before these

 20       firearms were considered to be variants of the firearms

 21       in paragraph 87.  Whether that took the form of an

 22       actual inspection or was simply an analysis of material

 23       that we had on hand, I don't know.  I don't recall.

 24  Q.   And when you say analysis, was it a written analysis?

 25  A.   Was it a what analysis?
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 01  Q.   Was it a written analysis?  Was it, like, a report or a

 02       memo of some kind?

 03  A.   It's possible.  I don't -- I don't specifically recall

 04       any memos post May 1st on these shotguns.  There may

 05       have been a memorandum or a note to file produced prior

 06       to May 1st, you know, a year or so before May 1st, when

 07       we looked at these shotguns and determined that they

 08       were not variants of the AR-15.  So the --

 09  Q.   I'm only interested in after May 1st, after it was

 10       determined that they are variants of the AR -- other AR

 11       firearms.  Were there any memos or reports produced

 12       after May 1st?

 13  A.   There were none that I authored; however, I don't know

 14       whether there were any that my staff had produced and

 15       are on file.  I simply just don't know the answer to

 16       that question.

 17  MR. BOUCHELEV:           Will you agree to check and

 18       provide me with these reports, if you have them.

 19  MR. MACKINNON:           No.  This is a cross-examination;

 20       not an undertaking under an examination for discovery.

 21  MR. BOUCHELEV:           Well, I think it's not an

 22       examination for discovery doesn't mean that I can't ask

 23       for an undertaking.

 24  MR. MACKINNON:           Well, you can ask, and I'm just

 25       giving you our answer.
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 01  MR. BOUCHELEV:           Okay.  So I take it that your

 02       refusal is because you do not want the Court to see the

 03       reasons why these particular firearms were deemed

 04       prohibited firearms after May 1st?  Is that correct?

 05  MR. MACKINNON:           No.  As I have mentioned in the

 06       previous cross-examination in answer to the similar

 07       questions, it's not a proper question, undertaking to

 08       require production; besides which, this is not a

 09       production for discovery motion.  This is an

 10       injunction.  And we're actually --

 11  MR. BOUCHELEV:           Counsel, you don't have to repeat

 12       the same point twice.  I --

 13  MR. MACKINNON:           Can I finish?

 14  (CROSS-TALKING)

 15  MR. MACKINNON:            Can I finish?  This is an

 16       injunction of preliminary motion.  The questions that

 17       you're going into now are really not relevant to this

 18       injunction, but we've let you go.  And he'll not be

 19       producing documents in response to a request for an

 20       undertaking.  I'll put it that way.

 21             UNDERTAKING NO. 4 - To provide any

 22             additional inspection reports that were

 23             produced after May 1st, 2020 - REFUSED

 24  Q.   MR. BOUCHELEV:    And, Mr. Smith, does the Alpharms

 25       15SA have the same receiver as any of the AR firearms?
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 01  A.   Not that I recall.  I believe, no.

 02  Q.   Okay.  What about the barrel?  Does it have the same

 03       barrel as any of the AR firearms?

 04  A.   It may have the same barrel as other Turkish shotguns.

 05       There's a significant exchange --

 06  Q.   Sorry.  I just want to be clear that I'm talking about

 07       AR-10, AR-15, M4, and M16.  I'm not talking about the

 08       other Turkish guns.

 09  A.   You're talking about -- let me clarify, then.  You're

 10       talking about the original 1955 AR-10 and the 1957

 11       AR-15?

 12  Q.   No.  I'm talking about the AR-10, AR-15, M4, and M16

 13       firearms that are named variants in the regulation.

 14  A.   I don't know which other Turkish shotguns are named in

 15       the regulations from memory.  What I'm stating to you

 16       is there is a possibility that there are a number of

 17       Turkish shotguns, including the two that are of

 18       interest to you, that are variants of firearms named in

 19       paragraph 87, whether they're named or otherwise,

 20       and -- which may share some components between them,

 21       including the barrel.

 22  Q.   Well, I would suggest to you that there are no Turkish

 23       shotguns named in the regulation.

 24  A.   That might be true.  I haven't gone through the detail

 25       analysis to determine that.
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 01  Q.   Okay.  But you would agree with me that it does not

 02       have the same barrel as any AR-10, AR-15, M4, or M16

 03       rifle?

 04  A.   No.  I just explained earlier that of the firearms that

 05       are either named or variants of the firearms mentioned

 06       in paragraph 87, that there are a number of Turkish

 07       shotguns included within the scope --

 08  Q.   Sorry.  I don't mean to cut you off, but you are not

 09       answering my question.  My question is very simple and

 10       very narrow.  Do you agree with me that the Alpharms

 11       15SA does not share a barrel with any AR-10, AR-15, M4,

 12       or M16 rifle?

 13  A.   I will agree with you to the extent that the shotgun

 14       does not share a barrel with the original 1955 AR-10,

 15       the original 1957 AR-15, the original 1962 M16, or the

 16       original 1994 M4.

 17  Q.   And, in fact, it's broader than that.  It doesn't share

 18       a barrel with any AR-10, AR-15 M4, or M16 rifle because

 19       a shotgun barrel, by definition, is not a rifle barrel?

 20  A.   Yes.  The answer to that question is self-evident.  If

 21       you are asking me if a shotgun barrel is the same as a

 22       rifle, then I can give you a very general answer:  No.

 23  Q.   Okay.  And you will agree with me that the magazine

 24       used by Alpharms 15SA is not shared with any other

 25       AR-10, AR-15, M4, or M16 rifle?
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 01  A.   Same as before.  The magazine for the shotgun will not

 02       be the same as the original 1955, 1957, 1962, or 1994

 03       firearms.

 04  Q.   Okay.  What about rifles that are made at a later date?

 05  A.   Well, the AR platform family of firearms, which are the

 06       ones made at a later date, comprises a huge number of

 07       firearms.  There are --

 08  Q.   I'm only --

 09  A.   -- hundreds --

 10  Q.   -- interested in rifles, though.

 11  A.   Well, as I said earlier, if you are asking me to say

 12       that a shotgun barrel can't be used in a rifle, I would

 13       agree with you that shotgun barrels and rifle barrels

 14       are different things.

 15  Q.   I'm talking about magazines; not about barrels.

 16  A.   I'm sorry.  Sorry, I got off target there.

 17            Yes.  When it comes to magazines, if you are

 18       talking a 12-gauge magazine, as is the case for your

 19       shotgun, it's unlikely it would be used for any rifle

 20       calibre firearm.

 21  Q.   Okay.  Not just unlikely, but as you said before, it

 22       simply wouldn't function?

 23  A.   Well, there are rifle calibers in 12 gauge.  I'm not

 24       aware of any of them being used in the AR platform

 25       family, but that's not to say that someone didn't think
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 01       of a way to do it.

 02  Q.   And you would degree with me that the Alpharms 15SA

 03       does not share its bolt with any AR-10, AR-15, M4, or

 04       M16?

 05  A.   It depends on whether you're talking about those four

 06       specific firearms in their original design or whether

 07       you're talking about the entire family.

 08  Q.   Well, I'm talking about rifles, specifically.

 09  A.   It's unlikely that a shotgun bolt would be the same

 10       bolt as used in a rifle.

 11  Q.   In fact, you're not aware of any AR-10, AR-15, M4, or

 12       M16 rifle that would use a shotgun bolt?

 13  A.   No, I'm not aware of any offhand.  No.

 14  Q.   And you're not aware of any rifle that would use a

 15       shotgun bolt, correct?

 16  A.   Broadly speaking, shotgun bolts are larger than what is

 17       required for most rifle calibers.  So, in general, no,

 18       a shotgun bolt would not be used in a rifle.

 19  Q.   Okay.  So can you look at the pictures that are

 20       contained in the FRT report.  So the first picture is

 21       on page 52.

 22  A.   So I've got page 21 here for the -- with a left-side

 23       view of the firearm.  Is that what you're referring to?

 24  Q.   Yeah.  So page 21 in the top-right corner, correct?

 25  A.   Page two-one.
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 01  Q.   Two-one.  Okay.  So let's go down to page 24.

 02  A.   Okay.  So that page 24 shows the Alpharms shotgun, a

 03       right-side view close up on the receiver area.

 04  Q.   Okay.  And you'll see -- do you see the bolt and the

 05       charging handle?

 06  A.   Yes.

 07  Q.   And the charging handle is on the right-hand side,

 08       right?

 09  A.   Yes.

 10  Q.   And that's quite different from how an AR-10, AR-15,

 11       M4, M16 bolt operates, correct?  In the charging

 12       handle, I should say.

 13  A.   Most AR-15s have a charging handle at the rear;

 14       however, there are side charging AR-15s.

 15  Q.   But that's not the original AR-15 design?

 16  A.   The -- it depends on what you mean by what is the

 17       original AR-15.  If you're referring to the 1957

 18       version, then this would be different from that.

 19  Q.   Okay.  So which AR-15 has a side charging handle?

 20  A.   I know they exist.  I don't recall a model offhand.

 21  Q.   And what about the AR-10?  Does it have a side charging

 22       handle?

 23  A.   I believe some of the earlier versions had a side

 24       charging handle, but I just -- I don't specifically

 25       recall which version, so I can't answer your question
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 01       conclusively today.

 02  Q.   So would it be correct to say that sitting here today

 03       you cannot tell me why this particular firearm has been

 04       deemed to be -- I should be more specific -- which

 05       particular features of this firearm make it an AR-10 or

 06       AR-15 variant?

 07  A.   I don't have those details with me.  All I have with me

 08       today is my affidavit, which doesn't touch the area

 09       that you are posing questions on.  And I do not recall

 10       from memory precisely all of information on which the

 11       classification determination is based.

 12            What I can tell you is that it would have been

 13       based on all of the available information for that

 14       particular shotgun and not just whether certain parts

 15       were interchangeable or not.

 16  Q.   But you cannot tell me what that information was?

 17  A.   I'm telling you -- yes.  I'm telling you that I can't

 18       tell you today because I don't recall the details from

 19       memory.

 20  Q.   Okay.  Now, I would like to take you to appendix 9 of

 21       this report.  I'll give you the page reference number

 22       in a second.

 23            So that's page 114 of the PDF file.

 24  A.   85?

 25  MR. MACKINNON:           Page 85, top right.
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 01  A.   Okay.

 02  Q.   MR. BOUCHELEV:    Yes.  85 on the top right-hand

 03       corner.

 04  A.   Right.  So that is another FRT record.  This one for

 05       Derya Arms MK12.

 06  Q.   Okay.

 07  A.   And its print date is 14th of September this year.

 08  Q.   Okay.  So you will agree with me that this is a

 09       semi-automatic shotgun which was classified as

 10       non-restricted prior to May 1st, 2020?

 11  A.   That's my recollection.

 12  Q.   Okay.  And at some point after May 1st, this particular

 13       firearm became classified as a prohibited firearm,

 14       right?

 15  A.   No.  That would be inaccurate.  If the firearm changed

 16       classification, and I believe it did, it would have

 17       changed classification on May 1st by the action of the

 18       regulations.

 19  Q.   Okay.  Well, let me just rephrase my question, then.

 20       At some point after May 1st, the FRT entry was updated

 21       to change its description from non-restricted to

 22       prohibited?

 23  A.   I believe this was one of the firearms that was posted

 24       after May 1st, I but I would have to check to be

 25       certain.
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 01  Q.   Okay.  So this is -- I mean, I guess it's -- I have to

 02       ask you the same question I asked you before.  Well,

 03       first of all, can you explain why this firearm

 04       became -- why the description of the legal status of

 05       the firearm changed after May 1st?

 06  A.   Yes.  There's -- it's the same answer as before.

 07       There's a common thread between the Turkish shotguns

 08       which were affected by the regulations.

 09            Broadly speaking, they were a blend of AR-10,

 10       AR-15 characteristics; not enough AR-15 character to be

 11       considered a variant of the AR-15 prior to May 1st,

 12       2020, and as a result, their classification was

 13       typically non-restricted because they had a long enough

 14       barrel length.

 15            However, after May 1st, because of their AR-10 and

 16       AR-15 characteristics, and I don't recall specifically

 17       all of them, these firearms fit within paragraph 87 as

 18       prohibited firearms.  And the Alpha firearms like -- or

 19       pardon me.  The Derya -- the Derya shotgun like the

 20       others, I didn't bring the details with me.  I didn't

 21       anticipate receiving such detailed questions on these

 22       particular firearms today.

 23  Q.   And can you tell me why the Derya MK12 -- what

 24       characteristics the Derya MK12 possesses that make it a

 25       variant of the AR family of firearms.
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 01  A.   As I said earlier, there's a blend of AR-10 and AR-15

 02       characteristics shotgun, but I do not have a specific

 03       list of details with me today.  I cannot answer your

 04       question in exact detail --

 05  Q.   Okay.

 06  A.   -- from memory.

 07  Q.   Now, can you look at page 117 of the PDF file, which

 08       should say page 88 in the top right corner.

 09  A.   Okay.  I have that page.

 10  Q.   Okay.  Do you see the description under "Model"?

 11  A.   Yes, I do.

 12  Q.   Okay.  Can you review that and tell me if it helps you

 13       answer the question that I have just asked you

 14       previously about the characteristics making this

 15       firearm an AR variant?

 16  A.   I'm reading the section now.  It's rather difficult to

 17       read because it's such tiny font.

 18  Q.   Well, there's nothing that I can do on my end, but you

 19       may be able to zoom in too make it larger.

 20  A.   No.  I'm zooming now, but it means the paragraph is

 21       only half on the page at the time.  I have to scroll

 22       between the two sides, so it will take a minute.

 23  Q.   Okay.

 24  A.   So the description of the Derya shotgun in the model

 25       section does as it usually does:  Gives a general
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 01       description of the firearm.  It speaks to its -- to

 02       some of its characteristics, but it's not a detailed

 03       analysis on the characteristics that would be

 04       considered for variant status.

 05  Q.   Okay.  And who prepared this description?  Was it you?

 06  A.   No.  That would be one of the SFSS staff members who

 07       did that.

 08  Q.   Doing it under your supervision?

 09  A.   At the time, yes.

 10  Q.   Okay.  And, now, I see that there are a lot of

 11       references to similarity with the AR-15, but I don't

 12       see any references to any similarity with the AR-10.

 13       You would agree with me the AR-10 is not mentioned

 14       here?

 15  A.   In that description, yes.

 16  Q.   Okay.  And you will agree with me that this particular

 17       firearm does not have the same receiver as any AR-10,

 18       AR-15, M4, or M16 firearm?

 19  A.   As I said earlier, it does not have the same receiver

 20       as any of the original firearms of those types.

 21  Q.   Okay.  Does it have the same receiver as any

 22       non-original firearm of that type?

 23  A.   Well, as I said before, the Turkish shotgun industry

 24       reuses parts and components between brands of shotguns

 25       considerably.  And so there may be other shotguns
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 01       similar to the Derya which fall within the ambit of

 02       paragraph 87 and which have parts that are

 03       interchangeable to the Derya MK12.

 04  Q.   Well, I don't think you're quite answering my question,

 05       though.  So let me put it this way:  Are you aware of

 06       any shotgun, Turkish or otherwise, that has the same

 07       receiver as the original AR-10, AR-15, M4, or M16?

 08  A.   No.  The receivers would be -- would logically be

 09       different because they're shotgun receivers.

 10  Q.   Okay.  So then I think what that means is that this

 11       particular firearm does not have the same receiver as

 12       any M4, M16, AR-10, or AR-15?

 13  A.   I'm, again, presuming you're referring to the original

 14       firearms of those model designations?

 15  Q.   Well, we have already established that no shotgun has

 16       the same receiver as the original, so I'm not quite

 17       sure why we need to make the distinction.

 18  A.   The reason I need to make the distinction is because

 19       the AR platform family of firearms consists of

 20       thousands and thousands of models, some of which are

 21       very similar to the original designs, and some of which

 22       are quite different.

 23            So -- and on top of that, there are a number of

 24       Turkish made shotguns, which are also variants of

 25       the -- of that family of firearms, and I cannot say
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 01       with certainty today, with the information I have at

 02       hand, whether any of those Turkish shotguns have common

 03       components.

 04  Q.   Well --

 05  A.   My --

 06  Q.   But hold on a second.  But you said something

 07       interesting.  You said that, you know, there's the

 08       original AR-15s and then -- they are very different

 09       from the original.  The ones that are very different,

 10       they are not AR-15s at all, are they?

 11  A.   They can be.  What I meant when I referred to that was

 12       that -- when I was talking about the AR-15 -- or rather

 13       the AR platform family, which as I said, consists of

 14       thousands of models of firearms, made by hundreds of

 15       manufacturers, supplied by thousands of third-party

 16       parts suppliers.  The range of designs are huge, yet

 17       they're all part of the AR platform family, most of

 18       which would be variants of one of those four original

 19       firearms.

 20  Q.   Okay.

 21  A.   In addition to that, there are Turkish shotguns other

 22       than the three that you have mentioned, which would

 23       fall into the variant category for paragraph 87, and

 24       because of the way the Turkish shotgun industry works,

 25       with a high degree of interchangeability between parts
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 01       and components within that industry, it's entirely

 02       possible that some other variant of a firearm named in

 03       paragraph 87 would have some exchangeability or

 04       capability with components of the three shotguns you

 05       referred --

 06  Q.   Right.  But --

 07  A.   -- but I simply don't have that detailed information

 08       available here today.

 09  Q.   But the reason why the Turkish shotguns were deemed

 10       variants of the AR family by you has nothing to do with

 11       their receivers.  That's not why they're considered to

 12       be variants, correct?

 13  A.   First of all, SFSS does not deem anything.  That's a

 14       legislative power.  SFSS does not do that.

 15            Secondly, as I have said earlier, the

 16       determination as to whether any firearm is a variant or

 17       not is based on all of the information available; not

 18       just whether it has a common receiver or any other

 19       exchangeable or interoperable parts.

 20  Q.   And I do understand that, but I just want to make it

 21       clear that the reason why the Turkish shotguns are

 22       variants, in your view, has nothing to do with their

 23       receivers, correct?

 24  A.   No, I would disagree with that.  The receiver of a

 25       variant firearm can be different but still a variant.
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 01       So -- and, for example -- I gave you an example earlier

 02       of the 1990s era AR-10s made by the resurrected

 03       ArmaLite Corporation.  The -- they were designed,

 04       manufactured, and offered for sale as AR-15 variants

 05       even though the firearm had been altered to be

 06       chambered for .308 Winchester rather than .223

 07       Remington, and that involves a change to the receiver.

 08       The magazine well has to be longer.  The receiver ring

 09       has to be bigger.  There's a number of differences

 10       there.  So these firearms are still variants of the

 11       AR-15 even though the receiver is not the same as the

 12       AR-15.

 13            So as a principle, a variant does not have to have

 14       the exact same receiver as the original, and in most

 15       cases -- well, I mean, in many cases they do not.

 16  Q.   And is there a degree of difference that is necessary

 17       for something to be different than after it's no longer

 18       a variant?  I'm talking about --

 19  A.   I --

 20  Q.   -- receivers specifically.

 21  A.   As I said earlier, the determination of whether a

 22       firearm is a variant or not does not depend on the

 23       single matter of whether a firearm has a receiver which

 24       is the same or different.  That's not the basis on

 25       which --
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 01  Q.   No, no.  I don't think -- that's not my question.  You

 02       were talking about whether one receiver is a variant of

 03       another receiver.  So we're just talking about

 04       receivers, specifically, okay.

 05            So is there a degree of difference, a specific

 06       degree of difference that is required for one receiver

 07       to no longer be a variant of another receiver?

 08  A.   No.  There's no specific amount of change.  I'm not

 09       sure how you would measure amount of change, even if it

 10       were.  As I said earlier, the similarities of the

 11       receiver is but one factor that's considered in

 12       determining whether a firearm is a variant of another

 13       firearm.

 14            The decision as made by -- or I mean the

 15       determination as made by SFSS is based on the totality

 16       of information available; not individual single

 17       factors.

 18  Q.   And I think we (indiscernible) from the receivers.  I'm

 19       not sure if I've asked you about the barrel and the

 20       bolt, but you would degree with me that the barrel and

 21       bolt of this shotgun does not -- of the Derya MK12 is

 22       not shared with any AR-10, AR-15, M4, or M16 in the

 23       regulations?

 24  A.   Correct.  The barrel of the Derya shotgun is not the

 25       same as any barrel used in any of the original AR-10,
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 01       AR-15, M16 or M4 firearms.

 02  Q.   And the same goes for the bolt and the magazine, right?

 03  A.   Yes, that's correct.

 04  Q.   Okay.  So just so we're clear, because I think, you

 05       know, this is an important point, you referred to the

 06       original design of the AR-10, AR-15, M4, and M16.

 07            The firearms -- I'm not sure what the right

 08       terminology is.  The group that is specifically named

 09       in the regulation as M4, AR-15, M16, AR-10, is that a

 10       reference to their original designs?  Is that what the

 11       regulation refers to in your understanding?

 12  A.   Yes, it does.

 13  Q.   So just to be clear, if you can give me one second.  Do

 14       you have a copy of the regulation handy?

 15  A.   It's not in front of me right now, but I imagine we

 16       could get one fairly quickly.

 17  Q.   Okay.  Well, it's probably easier if I share a screen

 18       with you, so just give me one second.

 19            Now, I'm showing you section 87 of the regulation,

 20       and there's a reference there to the firearms of the

 21       designs commonly known as the M16, AR-10 and AR-15

 22       rifles and the M4 carbine.  So that reference in

 23       section 87 is to their original designs, right?

 24  A.   Yeah.  The screen share has not come through.  I can

 25       see you but not the document.
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 01  Q.   Oh, that's very odd.

 02  A.   I think -- do I have to do anything?  I don't think so.

 03  Q.   Well, let me try sharing it with you again.  You should

 04       be able to see it.  Do you see it now?

 05  A.   What I see is a...

 06  MR. MACKINNON:           Here, can I help you?

 07  A.   Yeah.  I don't see what you're --

 08  MR. BOUCHELEV:           I mean, another option, Counsel,

 09       it for you to just pull up a copy of the regulation on

 10       your computer and go to section 87.

 11  MR. MACKINNON:           Right.  But there seems to be

 12       something wrong with --

 13  MS. BOND:                Mr. Bouchelev, this is Jennifer

 14       Bond.  Right now we're seeing your desktop.  I think

 15       when you share your screen, you have to share the --

 16       there will be an option to maybe share the internet tab

 17       instead.  I think that might be the issue.

 18  MR. BOUCHELEV:           That's what I've been trying to

 19       do.  I mean --

 20  MS. BOND:                I'm just trying to troubleshoot.

 21       I'm not sure exactly what the issue is.

 22  MR. BOUCHELEV:           Hold on a second.  I'll try to

 23       move it to a different screen.  Maybe that will fix it.

 24  MR. MACKINNON:           Oh, that's better.  So that was

 25       your screen, not his.  So that was why.
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 01  MR. BOUCHELEV:           Well, I don't know if you can make

 02       that assumption.

 03  MR. MACKINNON:           Well, no, no.  Because you were

 04       showing it to all of us.  I looked at his screen and

 05       the other -- yeah.  You were showing something from

 06       your own screen.

 07  MS. OXAAL:               What we were seeing was your

 08       desktop, as Ms. Bond indicated; not the document.

 09  Q.   MR. BOUCHELEV:    Okay.  Do you see section 87 now?

 10  A.   Yes, it's come through now.

 11  Q.   Okay.  Excellent.  So the firearms of the design

 12       commonly known as M16, AR-10, AR-15 rifles, and the M4

 13       carbine; do you see that?

 14  A.   Yes.

 15  Q.   Okay.  So in your understanding, section 87, when it

 16       lists these four firearms, it refers to the original

 17       designs from the 1950s and 60s?

 18  A.   That's my understanding.

 19  Q.   Okay.  All right.  So all of the firearms listed in

 20       subparagraphs starting with (a) and going all the way

 21       down hundreds of entries here, they are all, in your

 22       understanding, variants of the original design of the

 23       AR-10, AR-15, M4, or M16?

 24  A.   Well, the content of those regulations was determined

 25       by the Governor in Council.
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 01  Q.   Okay.  But I'm asking for your understanding.

 02  A.   They all look like variants to me.

 03  Q.   No, no.  But -- so section 87 has a number of

 04       subparagraphs, right?  Starting with (a)?

 05  A.   Yes, it does.

 06  Q.   Okay.  And all of these subparagraphs refer to

 07       individual firearms, right?

 08  A.   They refer to individual makes and models, which may

 09       actually represent more than one firearm.

 10  Q.   Okay.

 11  A.   If you factor in calibers and barrel lengths.

 12  Q.   But all of these individual makes and models are

 13       variants of the original M4, M16, AR-10, and AR-15,

 14       right?

 15  A.   Well, those firearms were put there by the Governor in

 16       Council, so they are named as variants, and I accept

 17       them as that.

 18  Q.   Okay.  But is it your understanding that they are

 19       variants of the original design?

 20  A.   They certainly appear to be, but the rationale for

 21       determining what went into the named variant list lies

 22       with the Governor in Council, and I don't know what

 23       that is.

 24  Q.   Okay.  But you don't have any information to suggest

 25       that they -- okay.  Anyways, I think you've answered my
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 01       question.

 02            I take it it is your understanding that they are

 03       all variants of these four?

 04  A.   It certainly appears to be to me.

 05  MR. BOUCHELEV:           Okay.  Well, Counsel, I have to

 06       take a break now.  As you know I have a case conference

 07       in another matter starting at 2:00.  So what I propose

 08       we do, and I'm not sure how long my case conference

 09       will be.  It could be up to an hour, but I suggest we

 10       take until 2:30 and then we check back, and if I'm not

 11       back by 2:30, then we'll reconvene at quarter to 3,

 12       okay?

 13  MR. MACKINNON:           All right.  How far along are you

 14       now?

 15  MR. BOUCHELEV:           I'm not sure.  I'll have to check

 16       my notes, so we can talk about that when I come back.

 17  MR. MACKINNON:           Okay.

 18  (Proceedings ended at 11:49 a.m. MT)

 19  _________________________________________________________

 20          (Proceedings to recommence at 12:30 p.m. MT)

 21  _________________________________________________________

 22  

 23  

 24  

 25  
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 01  (Proceedings recommenced at 12:42 p.m. MT)

 02  MURRAY SMITH, previously affirmed, questioned by

 03       Mr. Bouchelev:

 04  Q.   Mr. Smith, what I will do is -- let's go back to the

 05       report of Mr. Bader that we were looking at before.

 06            Okay.  I'm going to ask you at page 125 of the PDF

 07       file, which is page 96 in the top right corner.

 08  A.   Okay.

 09  Q.   Just let me know when you're there.

 10  A.   Okay, I'm there now.  It's referring to a Derya Arms

 11       VR90 shotgun, FRT record?

 12  Q.   Yeah, that's correct.

 13            Now, are you familiar with this firearm?

 14  A.   Not particularly.  I don't recall this particular

 15       model.

 16  Q.   Okay.  Is it one of the Turkish shotguns that you were

 17       looking at?

 18  A.   It is a Turkish shotgun.  I don't specifically recall

 19       this one, but...

 20  Q.   Okay.  Now, do you agree that this is a shotgun that

 21       was classified as non-restricted prior to May 1st,

 22       2020, and is currently denoted in the FRT as a

 23       prohibited firearm?

 24  A.   Well, it's currently denoted as a prohibited firearm in

 25       the -- currently because the FRT record says so.  I
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 01       don't specifically recall this firearm and what it was

 02       prior to May 1st if, indeed, it was ever actually

 03       recorded in the FRT.  I just don't recall.

 04  MR. BOUCHELEV:           Okay.  And is there any way that

 05       you could check?

 06  MR. MACKINNON:           He's answering from what he has in

 07       front of him and his memory, so he's not going back and

 08       coming back.

 09  Q.   MR. BOUCHELEV:    Okay.  But do you have the

 10       capability to do that?  Do you have the capability to

 11       check what its classification was or what the FRT note

 12       was prior to May 1st?

 13  A.   I would have to check with the SFSS office, and at this

 14       late day on Friday, I don't know if anyone's going to

 15       be in the office because of the depopulation of the

 16       office due to the COVID-19 practices.

 17  Q.   Well, Mr. Bader states in his affidavit that this

 18       firearm was a non-restricted firearm prior to May 1st.

 19       Do you have any reason to disagree with him?

 20  A.   Well, I could assume that for the purposes of your

 21       questions, if you like.

 22  Q.   Okay.  But you don't have any information to suggest

 23       that it was prohibited or restricted, right?

 24  A.   No.  As I said before, I just don't recall this

 25       particular model.  This does not come to mind.
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 01  Q.   Okay.  And can you tell me why it is currently

 02       described as a prohibited firearm in the FRT?

 03  A.   Well, according to the record that's here, it's

 04       prohibited because it's a variant of a firearm

 05       that's -- that is regulated by paragraph 87.

 06  Q.   And do we know which particular firearms it's a variant

 07       of?

 08  A.   The record does not indicate that, and I just don't

 09       remember.

 10  Q.   Okay.  Now, do you agree with me that this firearm does

 11       not have the same receiver as the firearms in

 12       section 87 of the regulation?

 13  A.   As I said, I do not recall the shotgun.  I don't have

 14       the specifics memorized, so I don't know with certainty

 15       whether it has the same receiver as any other firearm

 16       or not.

 17  Q.   But being a shotgun, it couldn't have the same receiver

 18       as the original M4, M16, AR-10, and AR-15, correct?

 19  A.   Correct.  Unlikely.

 20  Q.   Okay.  And it wouldn't have the same bolt, correct?

 21  A.   It would be unlikely.

 22  Q.   I would say impossible.

 23  A.   Well, again, I just don't recall the specifics of this

 24       particular firearm, so I don't know what --

 25  Q.   Well, but you can look at the FRT report.  I think it
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 01       gives you the specifics.  It says that it's a 12-gauge

 02       shotgun, semi-automatic.  I mean, what other specifics

 03       do you need?

 04  A.   Right.  So based on that, I'm quite willing to agree

 05       that it's unlikely that the receiver or the bolt or the

 06       barrel are of this shotgun, the Derya Arms VR90, is

 07       going to be exactly the same as any one of the four

 08       original firearms named in paragraph 87.

 09  Q.   So that was the receiver, the bolt, the barrel, the

 10       magazine.  You agree that none of that is going to be

 11       the same as the original firearms in paragraph 87?

 12  A.   Based on what I see in the FRT record here, I would say

 13       it's highly unlikely.

 14  Q.   But you say "highly unlikely," but why do you say

 15       unlikely as opposed to just simply admitting that it's

 16       impossible for that to be the same?

 17  A.   Because I don't recall the details of the firearm.  I

 18       just don't remember what it is.  But based on the data

 19       that's there, it's -- it is, in all likelihood, a

 20       different design than any of the original four firearms

 21       in terms of the bolt and barrel and magazine and

 22       receiver.

 23  Q.   If you look at page 127 of the PDF, which would say

 24       "page 98" in the top right corner, do you see that

 25       there is some descriptions under "Model"?
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 01            It's says, "VR90 may or may not be marked on the

 02       firearm."  Do you see that?

 03  A.   Yes, I see all that.

 04  Q.   Okay.  So do these descriptions help you understand why

 05       this firearm is now described as a variant in the FRT?

 06  A.   It helps a bit in the sense that the model description

 07       describes the shotgun as an AR style shotgun, which

 08       suggests it might be a variant.  But in terms of the

 09       precise details as for why that assessment was made in

 10       that fashion, I just -- I don't recall.  I didn't

 11       review all of these firearms to come prepared to

 12       discuss them in this level of detail today.

 13  Q.   Okay.  And you will agree that, you know, although it

 14       describes it as an AR style shotgun, just because it's

 15       AR style doesn't necessarily means that it's a variant,

 16       right?

 17  A.   The determination as to whether this shotgun was a

 18       variant or not is not based on what's written in the

 19       FRT record, as you have shown me today.

 20            The information is collected.  All of the

 21       information is reviewed, and an assessment is made as

 22       to whether a firearm can be a variant or not, and then

 23       the FRT record is produced, including this description

 24       of the model.

 25            So you're putting the cart before the horse.  The
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 01       determination is not based on the FRT record; the

 02       reverse is true.  The FRT record is based on the

 03       analysis and determination.

 04  Q.   Okay.  So if I were a gun owner who wanted to look at

 05       all of this information that was reviewed to make the

 06       determination that this is an AR variant, where would I

 07       go to get that information?

 08  A.   You could look up the shotgun in the public version of

 09       the FRT, and it would tell the owner that it was

 10       prohibited as a result of being a variant.

 11  Q.   No, no.  But that's not my question.  As an owner, I

 12       want to see what criteria the RCMP considered in

 13       deciding that this is an AR variant.  Where would I go

 14       to get that information?

 15  A.   That information is not published.

 16  Q.   Okay.

 17  A.   It is available, I believe, via the Access to

 18       Information protocol.

 19  Q.   Okay.  So other than the -- so you believe it is

 20       available, but you are not sure if it's available via

 21       the Freedom of Information request, right?

 22  A.   That's -- we have released similar information in the

 23       past in response to a tip request, so in all likelihood

 24       it is.

 25            The reason I have to be somewhat cautious is

�0303

 01       because sometimes the information is proprietary to a

 02       particular dealer or manufacturer, and under the rules

 03       of ATIP, we have to protect third-party information.

 04            But apart from that, the inspection reports and

 05       the FRT records are all available, the ATIP process, if

 06       someone wanted to look at them and challenge them.

 07  Q.   And the inspection reports are not available in the

 08       public version of the FRT, correct?

 09  A.   We do not publish them, no.

 10  Q.   Okay.  And --

 11  A.   But --

 12  Q.   And if you do a Freedom of Information request, then

 13       the information that comes back to you may be partially

 14       redacted, correct?

 15  A.   If it contains information that is not releasable via

 16       the ATIP process, it will be redacted, yes.

 17  Q.   Okay.  Now, going back to the question that I was

 18       asking you before, there is, you know, a specific

 19       comment here saying that this is an AR style shotgun.

 20       So what I'm trying to understand is when, you know, the

 21       FRT refers to something as AR style, is that the same

 22       way as saying -- another way of saying AR variant?  Or

 23       it means something else?

 24  A.   It means exactly what it says, is that the overall

 25       style of the shotgun follows AR pattern firearms.
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 01  Q.   And it is, therefore, an AR variant?

 02  A.   It might be an AR variant; it might not?  It depends

 03       on --

 04  Q.   Okay.

 05  A.   -- all of the information.  As I said many times

 06       before, a decision concerning the status of a firearm

 07       as a variant for the purposes of the Firearms Reference

 08       Table is based on all of the available information; not

 09       one single statement, such as the one you referred to.

 10  Q.   Okay.  So I'm just trying to understand because it's a

 11       little confusing to me.  But if something is described

 12       as AR style, is does not necessarily mean that it is an

 13       AR variant, correct?

 14  A.   That's correct.

 15  Q.   Okay.  Now, can you look at page 135 of the PDF file.

 16       It will say "page 106" in the top right-hand corner.

 17  MR. MACKINNON:           Counsel, how many more of these

 18       guns do you intend to put to him?  Because this is

 19       really -- for the purposes of this motion in his

 20       affidavit, it's not relevant.  And he's answered in

 21       excruciating detail questions on several guns.

 22            I just want to know, is this the last gun, or are

 23       you intending to do more?  Because I don't see the

 24       relevance --

 25  MR. BOUCHELEV:           Well, Counsel, we'll go through as
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 01       many as necessary.  I disagree with you that it's not

 02       relevant, and I suspect that other counsel for the

 03       applicants will also disagree with you.  I think you're

 04       alone in that opinion, which you are entitled to have,

 05       but it's my cross-examination, and I'll ask the

 06       questions that I feel --

 07  MR. MACKINNON:           But I can direct the witness.  I'm

 08       asking you how is this kind of detail, which he's

 09       answered many, many times now for you, directly

 10       relevant to this injunction and to his affidavit?

 11  MR. BOUCHELEV:           It is absolutely relevant.  I'll

 12       remind you that these materials are contained in the

 13       affidavit of one of the witnesses that we have

 14       provided, and I am entitled to -- these are guns that

 15       are now classified as prohibited firearms, whereby they

 16       weren't before, and it is directly relevant to the

 17       injunction, so I would like to --

 18  MR. MACKINNON:           We could be here for days and days

 19       if you're going to do that, because I'm sure there's

 20       many --

 21  MR. BOUCHELEV:           Well, I don't -- you'll be happy

 22       to know that I only have a few more.  It's not like I

 23       have 100 or 1,000 of these to go through.  If you had

 24       reviewed the affidavit of Mr. Bader, you will probably

 25       know how far along I am.  And I only have a couple
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 01       more.

 02  MR. MACKINNON:           All right.  I'll just judge the

 03       time.  I'm just anxious to get, basically in a timely

 04       way, finished with relevant materials.  And he's

 05       answered a lot.  I mean, I haven't interrupted hardly

 06       at all.

 07            So go ahead, but we'll see how long it takes,

 08       okay.

 09  MR. BOUCHELEV:           Okay.

 10  Q.   Now, Mr. Smith, do you have page 106, top right corner.

 11       Do you have that in front of you?

 12  A.   Yes.  It's another FRT report dated September 14th,

 13       2020, and it deals with a Mossberg 702 Plinkster.

 14  Q.   Okay.  And are you familiar with that firearm, the

 15       Mossberg 702 Plinkster?

 16  A.   In general, yes.  I know what the firearm is.

 17  Q.   Okay.  So I'm going to -- I think it will probably be

 18       easier.  I'm going to find a picture of this firearm,

 19       and I'll just share -- it's from the website of the

 20       manufacturer, and then I'll just share it with you.

 21       Give me one second.

 22            Now, while I'm doing that, do you agree that this

 23       is a firearm that was previously described as a

 24       non-restricted firearm in the FRT before May 1st, 2020?

 25  A.   Yes.  I believe the 702 Plinkster has been in

�0307

 01       circulation for many years.  It was non-restricted

 02       before, and it remains non-restricted.

 03  Q.   Okay.  And why does it remain non-restricted?

 04  A.   Because the characteristics of the firearm, when

 05       compared to the criteria in part 3 of the Criminal

 06       Code, produce a result that is non-restricted in

 07       classification.

 08  Q.   And it's not a variant of any prohibited firearm listed

 09       in the Firearms Act or regulation, correct?

 10  A.   No.  It's not a variant of any firearm in the current

 11       version of the regulations.

 12  Q.   Okay.  Now, I'm going to take you to the next page.

 13       This is page 148 in the PDF file, and it should say

 14       "page 119" at the top right-hand corner.

 15  A.   Okay.  I have page 119.

 16  Q.   Okay.  Now, do you see that this is an FRT report for

 17       the Mossberg 715T Tactical 22?

 18  A.   Yes.

 19  Q.   Okay.  Are you familiar with this firearm?

 20  A.   In general terms, yes.

 21  Q.   Okay.  How is it different from the 702 Plinkster that

 22       we have just looked at?

 23  A.   It differs in a number of ways.  First of all, they are

 24       different firearms.  The model 702 is marked as a model

 25       702, whereas the model 715 is marked as a model 715.
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 01            The model 715 has different accessories than the

 02       model 702, and it is advertised by Mossberg as being

 03       their contribution to the AR platform.

 04  Q.   What does that mean to you?  Their contribution to the

 05       AR platform?

 06  A.   Well, they -- Mossberg is -- in its advertising

 07       describes the firearm as having all manner of AR

 08       characteristics.  I don't have the details in front of

 09       me, so I can't itemize them to you one by one.  But the

 10       firearm is presented by Mossberg as being a type of AR

 11       platform firearm.  It's meant to emulate the

 12       characteristics of an AR-15 but in .22 long rifle

 13       calibre.

 14  Q.   Okay.  Does it have the same receiver as the AR-15?

 15  A.   No.

 16  Q.   Does it have the same bolt?

 17  A.   No.

 18  Q.   Does it have the same barrel?

 19  A.   No.

 20  Q.   Does it have any other functional components that are

 21       identical to the AR-15?

 22  A.   There may be some capability with accessories.  I

 23       believe the advertising indicates that it accepts

 24       standard AR-15 components as in, you know, stock and

 25       sights and so on, but I would have to confirm exactly
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 01       which ones would fit that rifle.

 02            But none of the mechanical portions of the rifle

 03       are the same, which is logical since it's .22 long

 04       rifle calibre.

 05  Q.   So Mr. Bader states in his affidavit that the Mossberg

 06       702 and 715T function in the same manner, have

 07       identical receivers.  Do you agree with that?

 08  A.   The mechanical operation of the two rifles is the same;

 09       however, they are definitely marked differently.

 10  Q.   Well, that's not my questions as to how they're marked.

 11       I'm saying that they have the same receiver.

 12  A.   Yes.  You asked me if they had the same receiver, and

 13       they don't.  One is marked with a Mossberg 702, and the

 14       other is marked with a Mossberg 715.

 15  Q.   Okay.  But other than the marking, are the receivers

 16       identical?

 17  A.   So far as I know, yes.

 18  Q.   Okay.  And Mr. Bader states in his report that the 715

 19       is a variant of the 702.  Do you agree with that?

 20  A.   No.

 21  Q.   So you're saying that the 715 was not derived from the

 22       702?

 23  A.   Well, it depends on how you're using the word variant

 24       now.  If you're using the word variant in the sense of

 25       whether a firearm is a variant of a firearm named in
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 01       the regulations, then the Mossberg 715T is a variant of

 02       the firearms listed in paragraph 87.

 03  Q.   Are we using the Oxford Dictionary definition?

 04  A.   If you're using the variant definition more loosely,

 05       then the Mossberg 715T could, in fact, be described as

 06       a variant of the model 702, yes.

 07  Q.   So under the Oxford Dictionary definition that we've

 08       looked at before, is the 715T a variant of the 702?

 09  A.   Yes.

 10  Q.   Okay.  And are you aware of the Mossberg 715T being

 11       used by any military or police organization?

 12  A.   I'm not aware of that, no.

 13  Q.   And you would agree with me that it would be unsuitable

 14       in that role?

 15  A.   No, I would not.  Many military forces use .22 long

 16       rifle calibre firearms as training firearms.  So this

 17       firearm would be suitable in that role if some military

 18       agency were to adopt it.  I don't see any issues there.

 19  Q.   So help me understand, I think what you're saying is

 20       that the main reason why this gun is deemed to be an

 21       AR-15 variant is because of how it is marketed by the

 22       manufacturer and because externally it kind of looks

 23       like an AR-15?

 24  A.   Well, I don't have all of the factors right here in

 25       front of me, but, yes, I would agree that, from what I
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 01       recall from the advertising, it is marketed as an

 02       AR-15, that it has a number of AR-15 characteristics,

 03       that it will accept AR-15 accessories.

 04            So, yes, the totality of information available on

 05       that particular firearm would lead me to believe that

 06       that firearm is properly characterized as a variant of

 07       a firearm mentioned in paragraph 87 for the purposes of

 08       firearms classification.

 09  Q.   So it sounds to me like you're placing a great deal of

 10       importance on how the manufacturer is marketing?

 11  A.   As I indicated to you previously, all information is

 12       examined, and each element of the information is vetted

 13       for credibility.  And in some cases what the

 14       manufacturer says will be of considerable importance;

 15       in other cases what the manufacturer says will be of no

 16       importance.  It depends on how credible the

 17       manufacturer's information is.

 18  Q.   And you find that Mossberg's claim that this is -- this

 19       gun is a version of the AR-15 to be a credible claim?

 20  A.   Yes.  I believe they're attempting to produce an AR-15

 21       pattern firearm in .22 long rifle.  It's clear to me

 22       that the 715T would have no reason to exist if the

 23       AR-15 had never been invented.

 24  Q.   And why does that matter whether or not it would have

 25       reason to exist?  I'm not sure I follow.
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 01  A.   The reason for that is variants are imitations or

 02       copies or derivatives of the original firearm, and, as

 03       such, they owe their existence in some way to the

 04       creation of the original firearm.  And if the original

 05       firearm had never been created, there wouldn't be any

 06       variants of it.

 07            So in the case of the Mossberg model 715T, the way

 08       that firearm is designed and marketed, it seems to me

 09       that it would never have come into existence were it

 10       not for the previous existence of the AR-15 for it to

 11       copy.

 12  Q.   But that seems quite a departure from the Oxford

 13       English Dictionary definition.  There is nothing in the

 14       Oxford English Dictionary that I can see that deals

 15       with this kind of analysis.

 16  A.   It's still -- the Oxford Dictionary definition still

 17       says a firearm which is derived from the original.  And

 18       the explanation I just gave you concerning the unlikely

 19       probability of a 715T existing were not for the prior

 20       existence of the AR-15 falls into that.  It has to do

 21       with the linear relationship between the original

 22       firearm and the variants which appear either later in

 23       time or in a different geographic area.

 24  Q.   Well, actually the Oxford Dictionary definition that

 25       you took me to does not say anything about being

�0313

 01       derived from an original.

 02  A.   You're entitled to your point of view, sir.  If that's

 03       how you see it, that's fine with me.

 04  Q.   It's not how I see it.  It's just that we looked at the

 05       Oxford Dictionary definition.  It says nothing about

 06       something deriving from an original.  It states, A form

 07       or version of something that differs in some respect

 08       from other forms of the same thing.

 09  MR. MACKINNON:           Well, that's not the exact

 10       wording, but --

 11  MR. BOUCHELEV:           Or from a standard.  That's

 12       exactly what that definition says.

 13  Q.   But in any event, so --

 14  A.   You might recall, sir, that when we talked about that

 15       definition, that I never committed to that being the

 16       sole factor for defining what a variant is.

 17            You asked me what definition we use.  That's the

 18       definition we use; however, as I've said many, many

 19       times, the determination as to whether a firearm is a

 20       variant or not depends on all of the information

 21       available.  So it's not just whether it happens to meet

 22       a particular definition, but it's also how the firearm

 23       is portrayed by its manufacturer, how the word variant

 24       is used in the industry, and how that fits with the

 25       manufacturer's description.
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 01            It deals with questions like, Would this firearm

 02       ever have existed if the original had not?  There's a

 03       whole host of factors to consider of which a plain

 04       dictionary definition is only one single factor, and

 05       you were trying to convince me that the dictionary

 06       definition is the only thing that matters, and I'm

 07       replying by saying that is not correct or accurate.

 08  Q.   Well, I'm not sure that I ever said that, what you are

 09       ascribing to me, but you say that there is a whole host

 10       of factors, including the dictionary definition.  And

 11       who came up with this host of factors?

 12  A.   These were developed within SFSS under my direction.

 13  Q.   Okay.  So these are basically factors that you

 14       articulated?

 15  A.   Yes.  Because the purpose or one of the purposes of

 16       SFSS is to produce the Firearms Reference Table.  The

 17       Firearms Reference Table describes firearms and

 18       determines a legal classification for each firearm.

 19       The Criminal Code offers only three categories:

 20       non-restricted, restricted, and prohibited.

 21            And over the years, SFSS has developed a practical

 22       system for determining what category each firearm best

 23       fits.  And it's based on a variety of criteria, as I

 24       previously mentioned.

 25  Q.   Okay.  And so I think to simplify, at the end of the
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 01       day, whether or not a gun is a variant or not is

 02       ultimately at your discretion?

 03  A.   No, it is not.  Anyone, anyone in Canada, any business,

 04       any individual, any institution can do exactly the same

 05       as the RCMP.  They can build their own version of the

 06       FRT if they choose to do so.

 07            When the RCMP built the FRT, the goal was to have

 08       a comprehensive database with accurate descriptions and

 09       accurate firearms classifications.  We strive to do

 10       that.  We think we've got it right, but if someone else

 11       wants to compete with us in this venue and build their

 12       own version of the FRT, they are welcome to do so.

 13  Q.   Well --

 14  A.   The only arbitrator of this is the Courts.

 15  Q.   Well, but surely you are being facetious when you say

 16       that anyone can do the same thing that the FRT has

 17       done.  I mean, sure, I could create my own database,

 18       but I'm not the RCMP.  The prosecutor and law

 19       enforcement agencies are not going to use my database

 20       to decide if people are going to be charged with crimes

 21       to decide if someone owns a variant of a prohibited

 22       firearm.

 23            So can you say that anyone can do the same thing?

 24  A.   Well, the FRT is not imposed on police.  It's not

 25       imposed on prosecutors.  It's not imposed on
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 01       businesses.  It's all used voluntarily.  And, in fact,

 02       there are many instances where businesses have

 03       independently created their own assessment of

 04       classification.

 05            And, likewise, police or prosecutors have also

 06       come to their own conclusions on what a firearm should

 07       be or whether a charge is relevant.

 08            So the FRT does not dictate to anyone any more

 09       than a competing database would as to who must use it

 10       or who must not.

 11  Q.   Now, do you agree with me that most firearms that are

 12       sold in Canada are not manufactured in Canada?

 13  A.   Yes, I would agree with that.

 14  Q.   So if they're not manufactured in Canada, they would

 15       have to be imported?

 16  A.   Yes.

 17  Q.   And the agency that decides whether or not a gun can be

 18       imported is the CBSA?

 19  A.   There are actually two departments involved.  The

 20       Department of Global Affairs issues the import permits,

 21       and the Canada Border Services Agency oversees the

 22       actual importation.

 23  Q.   Okay.  And the CBSA, the Canada Border Services Agency,

 24       does it use the FRT to decide whether or not a gun can

 25       be imported into Canada?
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 01  A.   I can report to you that CBSA, or the Canada Border

 02       Services Agency, voluntarily uses the FRT; however, how

 03       they make their day-to-day decisions is up to them.  I

 04       don't give them direction on how they make decisions.

 05       They have their own system for doing so.

 06  Q.   And you would agree with me that if, let's say, a

 07       firearms owner does not agree with your definition of a

 08       variant that is contained in the FRT, he cannot simply

 09       appeal your decision.  He -- because the FRT is not --

 10       there's no appeal process for the FRT for an FRT

 11       determination, correct?

 12  A.   Well, that's a legal decision, and I'll answer that to

 13       a point.  My understanding is that anyone who is

 14       importing a product and --

 15  Q.   Just to be clear, I'm not talking about importing.  I'm

 16       sorry if I confused you.  I'm not talking about import.

 17       I'm talking about a gun owner inside Canada who wants

 18       to buy, for example, a Mossberg 715T, and he disagrees

 19       with your determination that it is an AR variant.  Does

 20       he have any recourse in terms of appealing the FRT

 21       report?

 22  MR. MACKINNON:           Just a second.  That makes an

 23       assumption.  And, again, you're getting into legal

 24       questions here, as to how he can legally challenge

 25       something.  And that's not what Mr. Murray is here for.
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 01  Q.   MR. BOUCHELEV:    Well, it's not a legal question.

 02       I mean, the question is is there something that a gun

 03       owner can do -- can he apply to SFSS, for example, and

 04       demand that you reconsider your decision?

 05  MR. MACKINNON:           Well, he's answered that question

 06       in a number of ways already with regard to the

 07       information a gun owner should get before they buy a

 08       gun, how to check to see if the gun is a variant --

 09  MR. BOUCHELEV:           Well, no.  But that's not my

 10       question.

 11  Q.   My question is is there something a gun owner can do to

 12       ask or demand that the SFSS change its determination?

 13  MR. MACKINNON:           But you're asking a legal

 14       question.  You're just asking --

 15  (CROSS-TALKING)

 16  MR. BOUCHELEV:           It's a functional question.  I'm

 17       asking if there is a mechanism for an individual to

 18       apply to the SFSS to ask or demand a change in a

 19       determination.

 20  MR. MACKINNON:           Okay.  So not a legal action of

 21       some sort.  He's asking, then, if someone writes to you

 22       in some way and shows you some information, can they

 23       convince you to change it?

 24  A.   Yes.  SFSS will accept information from any source,

 25       which will be analyzed for credibility and relevance.
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 01       And if someone, an individual or a business,

 02       communicates with SFSS and has a clear, credible,

 03       reasonable argument for why a classification

 04       determination in the FRT is wrong and points out what

 05       the classification should be and provides a rationale

 06       and the necessary evidence to support that rationale,

 07       then SFSS will change the record.  That has happened in

 08       the past.

 09  Q.   MR. BOUCHELEV:    When was the last time --

 10  A.   We have changed FRT reports on the basis of people

 11       having written to us in the past.

 12  Q.   Were the classifications upgraded or downgraded?

 13       Meaning did you move to a more restrictive

 14       classification or to a less restrictive classification?

 15  A.   Virtually all the instances where someone from the

 16       public or from a private business has written to us has

 17       resulted in a downgrading of classification.

 18            I believe from time to time we will get requests

 19       from police, which is more likely to result in an

 20       upgrading of classification, so it's a mixture of both.

 21  Q.   When was the last time there was a downgrading of a

 22       classification based on information you received from

 23       the public?

 24  A.   Again, it's difficult to give you an exact answer there

 25       because there's all kind of downgrading of
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 01       classifications that take place on a very, very regular

 02       basis.  So I'll give you two answers, then.  One is

 03       the -- is the one I think you're seeking, is where a

 04       firearm which was named as a variant -- I'll back up

 05       here.  A firearm that was determined to be a variant

 06       and prohibited as a result and where a business wrote

 07       in and requested it be reviewed and supplied additional

 08       information, and the ultimate result is that particular

 09       firearm became non-restricted.  That was done within

 10       the last couple of years.  I don't have the exact date.

 11            The other half -- the other answer to your

 12       question is --

 13  Q.   Which firearm was that?

 14  A.   It was, I believe, the WK108-C and the forerunner to

 15       that, the AR-180B.

 16  Q.   Okay.  And --

 17  A.   And --

 18  Q.   Can you think of a simple --

 19  MR. MACKINNON:           Sorry, just let him finish.

 20  A.   And it seems to me that it was the AR-180B that was the

 21       subject of the query, but it had implications for the

 22       WK108-C10C.

 23  Q.   MR. BOUCHELEV:    Can you think of a single instance

 24       when something like this happened when a member of the

 25       public, meaning not a business, wrote to you and asked
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 01       for a downgrade?

 02  A.   Well, that was coming to my second part of my answer,

 03       which is individuals and businesses modify their

 04       firearms on a regular basis to produce a firearm which

 05       has a lesser -- a less restrictive classification.  And

 06       those sometime result in the creation of a new FRT

 07       record because it might be a unique barrel length or

 08       calibre.  And --

 09  Q.   Right.  I'm sorry.  I don't want to waste your time

 10       because I understand what you are saying.  If you

 11       change the barrel for a -- you know, it goes from

 12       restricted to non-restricted and vice versa.  I'm not

 13       interested in barrel changes.

 14            I'm interested in when a firearm went from

 15       non-restricted to restricted -- sorry.  From prohibited

 16       to non-restricted as a result of a member of the public

 17       writing to you and asking for a downgrade.

 18  A.   Well, an example concerning a member of the public

 19       stems back approximately one year where an individual

 20       was charged for possession of a sawed-off shotgun.

 21            Now, the individual did not write to SFSS.  His

 22       lawyer wrote to us on his behalf, and it was determined

 23       by an analysis of the record that the individual had

 24       had a point to make, that there were actually two

 25       firearms.  One that was standard length as a shotgun
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 01       and the other that had a very short barrel that looked

 02       like it might have been sawed off but, in fact, was

 03       determined to be -- to have been manufactured by the

 04       Turkish manufacturer in that fashion.

 05            So a second entry in the FRT was created, and as a

 06       result, the Crown dropped charges against the

 07       individual.  So that occurred within the past year.

 08  Q.   Right.  But that's a little different.  Now you are

 09       talking about a new entry being created.  I'm talking

 10       about an existing entry, a firearm classified as

 11       prohibited or a firearm described as prohibited.  A

 12       member of the public writes to you, asks for a

 13       downgrading, a downgrading is granted.  Has that ever

 14       happened?

 15  A.   It -- I can't cite any specific examples from recent

 16       years.  I just don't recall.  But the -- there are

 17       individuals who write in and request a firearm be

 18       downgraded to antique, for instance.

 19  Q.   Okay.  Well, again, I'm not interested in antiques.

 20       I'm talking going from prohibited to non-restricted.

 21       Can you think of a single example of that happening?

 22  A.   I can't think of any examples, no.  But --

 23  Q.   Okay.  Now, so let me just continue with my questions.

 24       Give me one second.  I'm going to come back to the

 25       report of Mr. Bader, and if you can look at
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 01       appendix 15.

 02  MR. MACKINNON:           What page is that on the top

 03       right?

 04  Q.   MR. BOUCHELEV:    It's on page 166 of the PDF,

 05       page 137, top right.

 06  A.   Okay.  So I have a page that begins with a paragraph

 07       63 -- or 53, rather.

 08  Q.   No, no.  You should be looking at an FRT report, which

 09       is on page 166 of the PDF file, page 137 in the top

 10       right corner.

 11  A.   I'm looking at page 177, top right corner, and what I

 12       have --

 13  Q.   No, no.  137.  One-three-seven.

 14  A.   Okay.  This appears to be a Firearms Reference Table

 15       record for a Ranger XT3 Tactical firearm.

 16  Q.   Correct.

 17  A.   And its print date is also September 14th.

 18  Q.   Right.  And this firearm is -- do you agree that this

 19       firearm was classified -- was described as

 20       non-restricted in the FRT prior to May 1st, 2020?

 21  A.   No.  I don't recall this particular model.  There were

 22       a great many models that changed on the order of 200

 23       post May 1st, and I simply don't remember them all from

 24       memory.

 25  Q.   Okay.  Well, Mr. Bader, in his affidavit, states that
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 01       it was classified as non-restricted before May 1st,

 02       2020.  Do you have any reason to disagree with him?

 03  A.   Not with the information I have here in front of me.

 04  Q.   Okay.  And can you tell me why this firearm is

 05       currently described as prohibited?

 06  A.   No.  I don't recall the specifics on this one.

 07  Q.   Okay.  Now, if you look at page 139, top right, under

 08       the section called "Model --"

 09  A.   Yes, I'm there.

 10  Q.   Okay.  And you'll see the last bullet point says that,

 11       "This is an AR style shotgun."

 12  A.   Yes, I see that.

 13  Q.   Okay.  And we've already established that AR style is

 14       not necessarily the same thing as AR variant.

 15            And there are -- if you look at features it says,

 16       "Fibre optic front sight.  M4/AR-15 type carrying

 17       handle with adjustable rear sight."  And that seems to

 18       be the only feature that is described as being related

 19       to M4 or the AR-15.

 20            So is that the reason why this gun is prohibited?

 21       Because it has an AR-15 style carrying handle?

 22  A.   As I mentioned to you before, the determination as to

 23       whether a firearm is a variant or not, as done by SFSS,

 24       does not depend on the model description that's

 25       contained in the FRT record.
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 01            The analysis of the firearm as it concerns whether

 02       it's a variant or not is based on all of the

 03       information available.  That is assessed.  A

 04       determination is made, and then the FRT record is

 05       created.

 06            So the model information you're seeing here is a

 07       very brief description of the firearm after the

 08       determination was made.

 09  Q.   Okay.  Does this firearm have the same receiver as the

 10       AR-15; do you know?

 11  A.   I don't recall the specifics on this firearm, but,

 12       again, being a shotgun and as we discussed at length

 13       before, probably not.

 14  Q.   Okay.  So you would agree with me that this firearm

 15       does not have the same receiver, bolt, magazine, or

 16       barrel as the AR-10, AR-15, M4 or M16?

 17  A.   No.  I wouldn't go that far on this firearm.  Because

 18       it's 410 gauge, and there are 410 gauge AR firearms, so

 19       it is entirely possible for it to have the same

 20       receiver.  I just don't know what the answer is.

 21  Q.   So the original AR-10, AR-15, M4, or M16 were chambered

 22       in 410?

 23  A.   That's not what I said.  There are firearms in the AR

 24       platform family --

 25  Q.   Okay.
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 01  A.   -- which are chambered for 410 gauge and have the same

 02       receiver design as a standard AR-15 or M4.

 03  Q.   Okay.

 04  A.   The reason for that is the 410 gauge is a small enough

 05       gauge that it will fit within the confines of a

 06       conventional AR-15.

 07  Q.   Do you know if that is the case of this particular

 08       firearm?

 09  A.   No, I don't recall the specifics on this firearm.

 10  Q.   And I'm going to show you a picture of this firearm.

 11       I'll just share it on your screen, and I'll ask you

 12       some questions.  Just give me a second.

 13            Do you see the picture?

 14  A.   Yes, I do.  I see a picture of a firearm that looks

 15       generally AR with a carrying handle on top.

 16  Q.   Okay.  Do you agree that this is the XT3 Tactical?

 17  MR. MACKINNON:           Well, Counsel, where is this

 18       picture coming from?

 19  MR. BOUCHELEV:           This is from the internet.

 20  MR. MACKINNON:           Well, so you're giving evidence

 21       now?

 22  MR. BOUCHELEV:           I'm asking him if he can identify

 23       it as an XT3 -- this is a guy that you are presenting

 24       as an expert in firearms.  I'm asking him if he agrees

 25       that this is the XT3 Tactical --
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 01  MR. MACKINNON:           Well, he's already agreed with you

 02       with regard to his knowledge currently about this

 03       particular gun, and he stated that he doesn't remember

 04       the details.

 05            So you're asking him to identify this particular

 06       gun that he doesn't remember the details about right

 07       now?  So --

 08  Q.   MR. BOUCHELEV:    So the picture comes from the

 09       website called "trimports" which describes --

 10  MR. MACKINNON:           I --

 11  Q.   MR. BOUCHELEV:    -- it as XT3 Tactical 410

 12       semi-auto.

 13  MR. MACKINNON:           Well --

 14  Q.   MR. BOUCHELEV:    Do you agree that this is --

 15  MR. MACKINNON:           Just a second.  You're giving

 16       evidence now.  So --

 17  MR. BOUCHELEV:           No, I'm not giving evidence.

 18  MR. MACKINNON:           You are.  You're saying where this

 19       is from.  So --

 20  MR. BOUCHELEV:           Okay.  Well, I showed him a

 21       picture, and I've asked him if he agrees that this is

 22       the XT3 Tactical.

 23  Q.   Mr. Smith, do you agree that this is the XT3 Tactical?

 24  A.   I can't tell you from memory.  I can't see any of the

 25       markings on the firearm, so I don't know.
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 01  Q.   Okay.  So you've never seen a picture of an XT3

 02       Tactical?  You've never examined it in your life,

 03       right?

 04  A.   What I said is I don't remember whether I have

 05       physically seen one or not.

 06  Q.   Okay.

 07  A.   Okay.  The FRT database has over 190,000 firearms in

 08       it.  I do not have them all memorized.  The SFSS

 09       creates records by the dozen on a daily basis.

 10       Hundreds of firearms pass through the inspection

 11       service every year.  I do not remember them all.

 12  Q.   Okay.  And -- okay.  Well, that's fair enough, but you

 13       also told me today that you were dealing with Turkish

 14       shotguns just recently, and this is a Turkish shotgun,

 15       is it not?

 16  MR. MACKINNON:           Okay.  Counsel, he has told you he

 17       doesn't recognize this gun, this picture is what you

 18       said it was.  So it has no evidentiary value right now.

 19  Q.   MR. BOUCHELEV:    Okay, fine.  So you don't

 20       recognize this gun, but you say that it looks like an

 21       AR-15.  What makes it look like an AR-15?

 22  MR. MACKINNON:           Well, first, what does that matter

 23       if we haven't identified what this gun is?

 24  MR. BOUCHELEV:           Well, he said that it looks like

 25       an AR, and I'm entitled to ask him why he states that.
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 01  MR. MACKINNON:           You can put any kind of gun to him

 02       and ask if it's an AR-15.  That's not relevant to this.

 03  MR. BOUCHELEV:           Well, he said that --

 04  MR. MACKINNON:           He has not identified this gun as

 05       what you wanted him to, so it doesn't matter what kind

 06       of gun --

 07  MR. BOUCHELEV:           No, no.  But hold on a second.  He

 08       identified it as an AR style gun.  He said that it

 09       looks like an AR, and I'm entitled to ask him why.

 10  MR. MACKINNON:           Yeah.  But it has no relevance

 11       because --

 12  MR. BOUCHELEV:           Yes, it does have relevance.

 13  MR. MACKINNON:           Okay.  So how is it relevant?

 14       This gun that we don't know what it is, you're asking

 15       him to identify what's AR --

 16  MR. BOUCHELEV:           Well --

 17  (CROSS-TALKING)

 18  MR. MACKINNON:           You know, it could be from a -- I

 19       don't know.  It could be anything, so what does that

 20       matter?

 21  MR. BOUCHELEV:           It's relevant to his expertise.

 22       This is an individual who you are presenting as a gun

 23       expert.  He testified that this looks to him like an

 24       AR, and I'm entitled to explore why he feels that way.

 25  MR. MACKINNON:           Okay.  We have already spent a
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 01       great deal of time, in my mind, going through a lot of

 02       detailed questions on guns that I don't think are

 03       relevant.  We --

 04  MR. BOUCHELEV:           Excuse me.

 05  MR. MACKINNON:           I'll tell you why --

 06  MR. BOUCHELEV:           No.  Hold on a second.  Hold on a

 07       second.

 08  (CROSS-TALKING)

 09  MR. MACKINNON:           I'm telling you why --

 10  MR. BOUCHELEV:           This individual --

 11  MR. MACKINNON:           -- I'm objecting.

 12  MR. BOUCHELEV:           Okay.  Mr. MacKinnon, Mr. Smith is

 13       being presented as an expert on guns.  It shouldn't --

 14  MR. MACKINNON:           Yes.

 15  MR. BOUCHELEV:           --  surprise you at all that he is

 16       being asked detailed questions about guns because that

 17       is his alleged area of expertise.

 18            I'm not going to ask him questions about the

 19       weather.  I'm not going to ask him questions about

 20       anything other than guns.  That's what we're here to

 21       do.

 22            So excuse me if I'm asking him detailed questions,

 23       but that's why we're here --

 24  MR. MACKINNON:           If you would let me finish.  I was

 25       saying that there's a lot of, to my mind, non-relevant

�0331

 01       questions to his affidavit and to the purpose for which

 02       it was supplied, for this preliminary motion.

 03  MR. BOUCHELEV:           Well, that's your opinion.

 04  MR. MACKINNON:           Will you let me finish, please.

 05  (CROSS-TALKING)

 06  MR. MACKINNON:           Mr. Bouchelev, if you won't let me

 07       finish, I can't answer.

 08  MR. BOUCHELEV:           Well, Counsel, you're wasting --

 09  MR. MACKINNON:           Would you let me finish my --

 10  MR. BOUCHELEV:           -- quality time unnecessarily.

 11  MR. MACKINNON:           Mr. Bouchelev, I let you finish

 12       yours; let me finish my answer, please.

 13  MR. BOUCHELEV:           You are eating into my examination

 14       time.

 15  MR. MACKINNON:           Well, how about you let me finish,

 16       and you'll have less time -- you'll have more time.

 17  MR. BOUCHELEV:           I will have less time, of course.

 18  MR. MACKINNON:           Well, that's from your questions.

 19            So the questions you have asked are very detailed.

 20       They're not relevant, in my mind, to this injunction

 21       that's currently before the Court, nor to his

 22       affidavit.

 23            This gun that you now want to go into detailed

 24       question about, which we have no idea what it is, and

 25       he said he doesn't know, are, to my mind, irrelevant.
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 01            So I am objecting to questions on this gun based

 02       on his evidence right now.

 03  OBJECTION TAKEN to answering questions about the Ranger XT3

 04       Tactical

 05  MR. MACKINNON:           So if you want to put to him some

 06       statements from your expert, that's fine.

 07  MR. BOUCHELEV:           Well, I was putting to him the

 08       statements from my expert.  The expert stated that this

 09       is not an AR-15 variant.  The problem is Mr. Smith

 10       apparently has not read my expert's report and he

 11       doesn't even know what an XT3 Tactical looks like.

 12  MR. MACKINNON:           You can put to him questions for

 13       which he has knowledge, and he's answered those

 14       questions already.  So --

 15  Q.   MR. BOUCHELEV:    Okay.  Mr. Smith, did you review

 16       the affidavit of Travis Bader?

 17  A.   Yes, I did.

 18  Q.   And did you read the portion of the affidavit that

 19       deals with the XT3 Tactical?

 20  A.   Yes.

 21  Q.   Okay.  And at that time, did you familiarize yourself

 22       with what an XT3 Tactical was?

 23  A.   No, I did not.

 24  Q.   Okay.  So I take it that because you didn't do that you

 25       don't object to any of the statements that Mr. Bader
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 01       made about this firearm in his affidavit, correct?

 02  A.   Mr. Bader is entitled to his point of view.  He

 03       employees a number of statements with which I

 04       definitely do not agree; particularly his definition of

 05       what a variant is.  That's completely and totally

 06       incorrect, in my view.

 07            The affidavit for Mr. Bader simply listed a number

 08       of -- he selected several firearms from the 190,000 or

 09       so firearms available on the FRT, gave his opinion on

 10       the classification of those firearms based on a faulty

 11       definition of receiver.  And -- pardon me.  Or a

 12       variant.

 13            And that's what I focused on, and I'm quite

 14       prepared to argue the basis on which Mr. Bader thinks

 15       the -- that particular firearm is not a variant, per

 16       his definition, but Mr. Bader did not go into all the

 17       details himself as to whether the receiver was the same

 18       or the receiver was different or the barrel was the

 19       same or the barrel was different, so I did not prepare

 20       a rebuttal to any of his information of that nature.

 21            Secondly --

 22  Q.   How --

 23  A.   Secondly, the -- Mr. Bader has had an enormous amount

 24       of time to prepare his affidavit, and I've had almost

 25       none to review it, which means I'm limited in the
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 01       amount of detail I can reply to on such short notice.

 02  Q.   Well, you had several weeks to review his affidavit.

 03  MR. MACKINNON:           Not several weeks.

 04  Q.   MR. BOUCHELEV:    Well, how much time did you have?

 05       When did you get a copy of his affidavit, Mr. Smith?

 06  MR. MACKINNON:           How is this relevant, Counsel?

 07  MR. BOUCHELEV:           Well, he says that he had to

 08       respond to it on short notice, which is not true.  It

 09       was served on him in accordance with the Court ordered

 10       timetable.  Maybe your own counsel didn't give it to

 11       you on time, but that's not my client's fault.

 12  A.   Well, that's not what I'm referring to.  Because it

 13       seems to me that I received notice that Mr. Bader's

 14       affidavit was going to be discussed at the time of my

 15       testimony, a matter of a couple days ago.

 16  Q.   Yeah.  But you had, you know, your own affidavit

 17       references Mr. Bader's affidavit, so obviously you had

 18       a chance to review the affidavit of Mr. Bader a long

 19       time ago.

 20  MR. MACKINNON:           Mr. Smith does not have any

 21       particular duty to do the kind of analysis you are

 22       wanting him to.  That was not even in Mr. Bader's

 23       affidavit.  So --

 24  Q.   MR. BOUCHELEV:    What I'm trying to ask is -- I'm

 25       just trying to understand how can you possibly dispute
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 01       Mr. Bader's evidence in respect of this particular gun,

 02       being the XT3 Tactical, when you don't even know what

 03       that gun is?  If you've never seen --

 04  MR. MACKINNON:           How about you put -- can you put

 05       to him --

 06  MR. BOUCHELEV:           No, no.  Counsel --

 07  MR. MACKINNON:           -- the document --

 08  MR. BOUCHELEV:           I don't --

 09  MR. MACKINNON:           No, no.  If you're --

 10  MR. BOUCHELEV:           I don't need suggestions from

 11       you --

 12  (CROSS-TALKING)

 13  MR. BOUCHELEV:           No, no.  Don't suggest --

 14  MR. MACKINNON:           You're putting an unfair question

 15       to him.  You're putting an unfair question right now to

 16       my witness.  You're saying "how" in a general term.

 17            Put to him the document that you're referring to,

 18       Mr. Bader's expert testimony or what's in his appendix.

 19       You can put to him and ask him that question, but --

 20  MR. BOUCHELEV:           No --

 21  MR. MACKINNON:           -- in a general way, he's answered

 22       it already.  But to make some general comment --

 23  MR. BOUCHELEV:           I'll take that as a refusal.

 24       Okay.

 25  OBJECTION TAKEN to answering the question:  I'm just trying
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 01       to understand how can you possibly dispute Mr. Bader's

 02       evidence in respect of this particular gun, being the

 03       XT3 Tactical, when you don't even know what that gun

 04       is?

 05  Q.   MR. BOUCHELEV:    So we looked at the XT3 Tactical.

 06       Are you familiar with the regular XT3, which is the

 07       firearm that is referred at PDF page 160, page 131 in

 08       the top right corner.

 09  MR. MACKINNON:           Sorry.  160?

 10  MR. BOUCHELEV:           Yes.  PDF page 160, page 131 in

 11       the top right-hand corner.

 12  MR. MACKINNON:           Okay.  Now, when I last asked you

 13       about this, you said, Oh, I only have a couple more to

 14       go.  You've gone through two more.  Are you intending

 15       to go through four more after this?

 16  MR. BOUCHELEV:           I'll go through as many as I feel

 17       are necessary.

 18  MR. MACKINNON:           Okay.  All right.  Well, then I'm

 19       going to object now, so that you know, to more of these

 20       detailed questions for any more of these guns that I do

 21       not see any relevance to.

 22  MR. BOUCHELEV:           Yeah.  Except they're in my

 23       client's -- they're in my expert's report, and I'm

 24       entitled to put information in my expert's report to

 25       this witness, and I don't need your opinion as to
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 01       whether they are relevant or not.

 02  MR. MACKINNON:           You're not putting, actually, any

 03       part of Mr. Bader's expert opinion to our witness here

 04       to respond to.  You're just putting some comments of

 05       your own on questions of some exhibits.

 06  MR. BOUCHELEV:           Yeah.  And I'm entitled to broadly

 07       cross-examine an expert witness.  So, Counsel, I think

 08       your objection --

 09  MR. MACKINNON:           Okay.

 10  MR. BOUCHELEV:           -- is entirely improper.

 11  MR. MACKINNON:           Well, we've already gone more than

 12       five and a half hours since yesterday with you, which

 13       is another two and a half hours more than the first

 14       counsel went.

 15  MR. BOUCHELEV:           Well --

 16  MR. MACKINNON:           And you're not finished going

 17       through, even, these detailed questions on guns for

 18       which it's not directly relevant to issues in the

 19       injunction.

 20  MR. BOUCHELEV:           Well, Mr. MacKinnon, first of all

 21       we are now wasting a lot of time with your commentary

 22       on the record, which I think is not necessary.  Second,

 23       this is an important case.  This is not a small claims

 24       court matter.  This is an injunction that will affect

 25       thousands, if not tens of hundreds of thousands of
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 01       people, and I am going to do a thorough

 02       cross-examination, and if we run out of time, then

 03       we'll continue it on another day.  If you object, we'll

 04       go to court and ask for additional examination time.

 05  MR. MACKINNON:           All right.  We've --

 06  MR. BOUCHELEV:           Stop wasting time and let me go

 07       back to my question --

 08  MR. MACKINNON:           No.  I'm going to say, we've been

 09       assigned a certain amount of time.  Other counsel have

 10       been very good with keeping their time within the time

 11       limits set.  You're --

 12  MR. BOUCHELEV:           There was no time limit set.

 13  MR. MACKINNON:           Yes, there was.  There was --

 14  MR. BOUCHELEV:           No.  I didn't --

 15  (CROSS-TALKING)

 16  MR. BOUCHELEV:           -- time limits.

 17  MR. MACKINNON:           We had to be done by October 30,

 18       which was set by the Court.

 19  MR. BOUCHELEV:           Well, we'll have to extend that

 20       because you, with your technology issues, and now with

 21       your interruptions and wasting time and not allowing me

 22       to ask my questions, you are making it impossible for

 23       us to do this.

 24  MR. MACKINNON:           No.  I'm trying to focus your

 25       questions on your expert report, which you want to put
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 01       to my expert.  He's answered for five and a half

 02       answers now to your questions --

 03  MR. BOUCHELEV:           Yeah.  Just because you don't like

 04       my questions doesn't mean they're not relevant.  Will

 05       you allow me to continue my cross-examination?

 06  MR. MACKINNON:           I'm going to say that they're not

 07       relevant to the issues in the injunction until you can

 08       frame them directly to his affidavit or to your

 09       expert's statement in his expert report, which --

 10  MR. BOUCHELEV:           Okay.  Now --

 11  MR. MACKINNON:           -- have already been asked, then.

 12  Q.   MR. BOUCHELEV:    Okay.  Mr. Smith, can you look at

 13       page 160.  Do you see where it says Ranger XT3?

 14  MR. MACKINNON:           Okay.  Again, I'm going to direct

 15       my witness not to answer further questions on these

 16       particular guns until you can actually satisfy us that

 17       they're directly relevant to the issues in the

 18       injunction.

 19  Q.   MR. BOUCHELEV:    Okay.  Well, Mr. Bader states that

 20       the Ranger XT3 Tactical is a variant of the Ranger XT3.

 21       Do you agree Mr. Smith?

 22  A.   Yes.  It could be viewed as a variant of the XT3.

 23       It's -- based on the FRT record, it's also a variant of

 24       the -- no, this one is not.  The Ranger XT3 is not a

 25       variant of anything, whereas the Ranger XT3 Tactical is
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 01       a variant of the firearms mentioned in paragraph 87,

 02       according to the FRT record that you showed me.

 03  Q.   Okay.  But the Ranger XT3 Tactical is also a variant of

 04       the XT3.  And by "variant," I mean in an Oxford

 05       Dictionary definition sense.

 06  A.   Correct.  But I believe you're treating the word

 07       variant as if it were exclusive; that a firearm can be

 08       a variant of only one single firearm, and that's simply

 09       not the case.

 10            So what matters from the standpoint of determining

 11       the classification of a firearm is whether a firearm is

 12       a variant of any of the firearms named in the

 13       regulations.

 14            It may also draw some lineage from some other

 15       firearm, and that's fine, but it's not relevant to the

 16       issue of classification, so -- and I'm responding using

 17       the definition, more or less, as we discussed from the

 18       Oxford Dictionary.

 19  Q.   Okay.  And, now, so the -- are you familiar with this

 20       particular firearm, the XT3?  Do you know what that is?

 21  A.   As I've said before, there's over 190,000 firearms on

 22       the FRT.

 23  Q.   I'm only asking --

 24  A.   I did not memorize them all, and in particular, I do

 25       not recall this particular shotgun.  If --
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 01  Q.   Now, do you agree that the Ranger XT3 does not have the

 02       same receiver as any AR firearm?

 03  MR. MACKINNON:           Again, you're going into the same

 04       detailed questions.  He's answered your questions with

 05       regard to your expert.  If your expert has said

 06       something in particular about this gun that

 07       differentiates itself, you can put that to him --

 08  MR. BOUCHELEV:           Counsel --

 09  (CROSS-TALKING)

 10  MR. BOUCHELEV:           -- proper objection.  I am

 11       entitled to explore questions on the issue of variant.

 12       I'm trying to understand why a particular firearm is a

 13       variant, why it was described as such in the FRT, and I

 14       am asking this witness if the Ranger XT3 and the XT3

 15       Tactical have the same receiver as the AR-15.

 16  MR. MACKINNON:           Well, if you're going to go into

 17       the same detail, he said he's disagreed, and he's given

 18       what he says his answer is concerning the variant.

 19  MR. BOUCHELEV:           Well, I don't think --

 20  MR. MACKINNON:           And I --

 21  MR. BOUCHELEV:           No, he didn't disagree.

 22  Q.   Mr. Smith, are you saying that the XT3 has the same

 23       receiver as the AR?

 24  A.   Since I don't recall specifically the details of that

 25       particular shotgun, I really can't answer your
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 01       question.  I don't know if it has the same receiver as

 02       an AR-15 or not.

 03  Q.   This is a --

 04  A.   Based on the --

 05  Q.   -- non-restricted firearm.

 06  A.   What's that?

 07  Q.   This is a non-restricted firearm.

 08  A.   Yes, it is.  So I was continuing my question, saying

 09       given the information that's -- or my answer, rather,

 10       to your question.  Given the information that's in this

 11       FRT record, okay.  So the FRT record 179122, it

 12       describes the firearm as being a shotgun in 410 gauge

 13       calibre and as a non-restricted firearm.

 14            So based on that information that's present in the

 15       FRT record, the shotgun -- the Ranger XT3 will not have

 16       the same design of receiver as the AR-15.

 17  Q.   Okay.  And is it possible for a firearm to have a same

 18       receiver as an AR-10 or an AR-15 and still be a

 19       non-restricted firearm?

 20  A.   In my view, no.  That's a legal question, but in my

 21       view, no.

 22  Q.   And why is that, in your view?

 23  A.   The reason for that is the receiver is named in the

 24       definition of firearm in section 2 as being equivalent

 25       to the firearm itself.  And so if a receiver is an
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 01       AR-15 receiver, then it also follows that, per the

 02       definition of firearm in section 2, that it is a

 03       firearm and a firearm which is affected by the -- by

 04       paragraph 87 of the regulation.

 05            So all of that flows from the -- from the

 06       assumptions you have given me as a hypothetical

 07       question.

 08  Q.   But would it also work the other way if a receiver is

 09       not an AR-15 receiver, then the firearm is not an

 10       AR-15?

 11  A.   No.  Because there are all kinds of variants of AR-15

 12       and AR-10 and M4 and M16 firearms where the receiver

 13       differs in some respect but they are still variants.

 14            And I might add that that is indicated in the

 15       examples I've given you that we discussed before.

 16       The -- and that has to do with tab F of my example from

 17       Jane's, which illustrates that a widely respected

 18       journal in the firearms industry regards a firearm with

 19       a completely different receiver, bolt, barrel, and

 20       operating mechanism as still being a variant of the

 21       original firearm.

 22  Q.   Okay.  So let's --

 23  A.   Likewise, my example in the previous tab E dealing with

 24       the AR platform family, the example uses the word

 25       "variant" in all kinds of places to describe firearms,
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 01       which can have different receiver designs to

 02       accommodate different calibers and other factors that

 03       are relevant to AR-15s.

 04  Q.   Okay.  Well, let's look at a specific example, okay.

 05       So we've looked at some Turkish shotguns that are now

 06       classified as prohibited, and you agreed with me that

 07       they do not have the same receiver as the -- as any AR

 08       gun because -- any AR rifle.  Certainly not the

 09       original AR rifles that are mentioned in paragraph 87

 10       of the regulation by definition because a shotgun

 11       receiver would be different.

 12            Now --

 13  A.   What I believe I said was that the 12-gauge shotguns --

 14  Q.   Okay.  Let's focus on the 12 gauge.

 15  A.   -- were unlikely to have the same receiver as any of

 16       the original AR platform firearms.  And I also said

 17       that the shotguns chambered for 410 calibre, since it's

 18       such a small calibre as compared to 12-gauge --

 19  Q.   Okay.  So I think --

 20  A.   -- could, in fact, have the same receiver.

 21  Q.   Right.  We'll focus on the 12-gauge.  And I think

 22       you've conceded that it's not just unlikely, but it is

 23       impossible for a 12-gauge shotgun receiver to be the

 24       same receiver as one of the original AR-10, AR-15, M4,

 25       and M16 rifles, right?
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 01  MR. MACKINNON:           That question's been asked and

 02       answered.

 03  Q.   MR. BOUCHELEV:    Okay.  So, Mr. Smith, let's take a

 04       Turkish 12-gauge shotgun that doesn't have the same

 05       receiver as any AR but, nonetheless, it's been deemed a

 06       variant.

 07  MR. MACKINNON:           Sorry, just --

 08  MR. BOUCHELEV:           Hold on.  What?

 09  MR. MACKINNON:           What gun is this referring to in

 10       the expert -- I'm looking at the guns that your expert

 11       referred to.  Where is this gun referred to that you're

 12       talking about now?

 13  MR. BOUCHELEV:           Okay.  So let say it's the Adler

 14       B210; that's the first gun that we looked at.

 15  MR. MACKINNON:           Is that number A?

 16  MR. BOUCHELEV:           It's the Adler B-210, Counsel.

 17       Find -- like, I don't want to waste my time going back

 18       and finding things for you.  This is the first --

 19  MR. MACKINNON:           Hold on.  There's a certain number

 20       of guns that are mentioned.  I just want to make

 21       sure --

 22  MR. BOUCHELEV:           Yeah.  It's in appendix --

 23  MR. MACKINNON:           Not in the appendix.  In the

 24       expert report there's from A to K --

 25  MR. BOUCHELEV:           Appendix 1, page 41 of the PDF is
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 01       the Adler B210.

 02  MR. MACKINNON:           The Adler.  Where is that referred

 03       to in the expert report?  That's what I'm --

 04  MR. BOUCHELEV:           Do you have the expert's report,

 05       Counsel?

 06  MR. MACKINNON:           I'm looking at the expert's

 07       report.  In his list, is it -- oh, that's A.  Okay,

 08       that's fine.  I just was looking to find it.  Okay.

 09       Thank you.

 10  MR. BOUCHELEV:           Okay.  Good.

 11  Q.   Now, the Adler B210, we have previously established

 12       that it doesn't have the same receiver as the AR guns,

 13       but it is, nonetheless, deemed by the FRT to be a

 14       variant of the AR.

 15            So logically it follows that it was -- it's

 16       considered to be a variant for other reasons that have

 17       nothing to do with its receiver, correct?

 18  A.   First of all, to correct your language earlier, SFSS

 19       does not deem any firearm to be prohibited.  That's not

 20       within the scope of our power or duties.

 21  Q.   Okay.  I'll use a different word.  Instead of using the

 22       word "deem," I'll use the word "consider."

 23            Okay.  So the reason why the SFSS considers this

 24       to be an AR variant has nothing to do with its

 25       receiver, correct?
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 01  A.   No, I would disagree with that.  The assessment of the

 02       status of a firearm as a variant is based on all of the

 03       information available --

 04  Q.   I'm talking about this specific gun.

 05  A.   -- including the design of the receiver.  Every -- the

 06       question you asked me was whether the receiver was the

 07       same or different, and I think we agreed upon that

 08       it's -- that the receiver of the shotgun is likely to

 09       be different from the receiver of the original AR

 10       family of firearms.

 11            That said, just because a receiver is not the same

 12       does not establish that it cannot be a variant.  That

 13       was the focus of your second question, and I'm

 14       disagreeing with that proposition.

 15  Q.   Okay.  So the receiver -- I understand what you're

 16       saying.  So the receiver is not the same.  So it is a

 17       variant for other reasons; not because of its receiver?

 18  A.   No.  That's not what I'm saying.  What I'm saying is a

 19       firearm is -- if a firearm is assessed and determined

 20       to be a variant, it's based on all of the information

 21       available.  The nature of the receiver is but one

 22       element in that body of evidence under consideration.

 23       And even if a receiver is not exactly the same as the

 24       original firearm, it can still be a variant.  It can be

 25       a scaled up version, a scaled a down version.  It can
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 01       have some modification to it and still be a variant.

 02            So --

 03  Q.   Is the Adler B-210 receiver a variant of an AR

 04       receiver?

 05  A.   Sorry, could you repeat the question.

 06  Q.   Yeah.  Is the Adler B-210 receiver a variant of an AR

 07       receiver?

 08  A.   It's coming through to me scrambled.  I'm not

 09       understanding what you're saying.

 10  Q.   Can you hear me okay now?

 11  A.   Yes.

 12  Q.   Do you want to turn up the volume so you can hear me

 13       okay?

 14  A.   No.  I can hear you.  It's more a question of some

 15       distortion on the sound, and I couldn't hear you.

 16  Q.   Okay.  So is the Adler B-210 receiver a variant of the

 17       AR receiver?

 18  A.   I don't have the details in front of me to answer that

 19       question.

 20  Q.   Is it possible to have a gun that has a receiver that

 21       is completely different from another gun and still be a

 22       variant of that gun?

 23  A.   It depends on what you mean by completely different.

 24  Q.   Completely unrelated.

 25  MR. MACKINNON:           Okay.  Go ahead.
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 01  A.   Well, if by completely different you mean completely

 02       unrelated.

 03  Q.   MR. BOUCHELEV:    Yeah.  Let's say you have -- one

 04       is a bolt-action rifle; the other is a semi-automatic

 05       rifle; they have completely different receivers.  Can

 06       one be a variant of the other?

 07  A.   Yes, it's entirely possible.  There are AR platform

 08       firearms, for example, that are bolt-action or

 09       pump-action, and they're still variants, even though

 10       the action type is different.  So it is, in principle,

 11       possible.  Not very common.

 12  Q.   Okay.  And there are variants for these ones unrelated

 13       to the receiver, correct?

 14  A.   No.  As I said before, the receiver is considered along

 15       with all of the other evidence that's available.  And

 16       even though a receiver is not identical, it may still

 17       be related to the original firearm.  And that cannot be

 18       determined except through the assessment process I

 19       described earlier.

 20  Q.   But how can a bolt-action rifle receiver be related to

 21       the AR-15 receiver?

 22  MR. MACKINNON:           Sorry, are you still talking about

 23       this gun, the gun that you referred to, the Adler gun?

 24  MR. BOUCHELEV:           No.  We're talking about a

 25       different example now.
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 01  MR. MACKINNON:           Okay.  Just so I understand, which

 02       gun are you talking about?

 03  MR. BOUCHELEV:           We're talking in general.  It's a

 04       hypothetical question, which I am allowed to ask on a

 05       cross-examination --

 06  MR. MACKINNON:           You are.  But there's been so much

 07       detailed answer, I just can't remember if this

 08       particular one had been asked.

 09  A.   What I believe I mentioned here earlier is that there

 10       are a number of examples of firearms within the AR

 11       platform that have an action type other than

 12       semi-automatic, and they are still variants.

 13            The receiver is similar but not exactly the same

 14       as an AR-15 --

 15  Q.   MR. BOUCHELEV:    Okay.  But hold on a second.  Just

 16       a second.  I mean, I think we're getting away from the

 17       point.  The point is you told me that it's possible to

 18       have a gun that has a completely different receiver

 19       from another gun and still be a variant of that gun.

 20       That's what you've just told me.

 21            And so it logically follows -- there is no other

 22       possible logical conclusion that one can make that if

 23       the receiver is completely different and yet the gun is

 24       still a variant, then it is a variant for reasons

 25       unrelated to the receiver.  Do you agree with that?
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 01  A.   I agree with you in part.  I agree with you that other

 02       information other than the receiver is considered.  As

 03       I mentioned before, all information available is

 04       evaluated; however, I would disagree with you in your

 05       statement that a receiver can both be completely

 06       different and still related to the original firearm.

 07            It may be different but be a scaled up or scaled

 08       down version.  So it doesn't have the same dimensions

 09       as the original, but it's still clearly derived from

 10       it.  So there still can be a link --

 11  Q.   Well, let's say it's not derived.  Let's say the

 12       receiver, itself, was not derived from the original

 13       gun.  Can it still be considered a variant?

 14  MR. MACKINNON:           Okay.  Can we relate this to a

 15       concrete gun that you're -- that is in your expert

 16       report, because this --

 17  MR. BOUCHELEV:           Yeah.  This is a hypothetical

 18       question.

 19  Q.   So the question is, is it possible -- we're trying to

 20       understand -- I think the reason why everyone is having

 21       so much difficulty is that it's very difficult to

 22       understand what is actually meant by the term variant,

 23       and this is what we're trying to establish and what

 24       we've been trying to establish for the past five hours.

 25            So what I'm trying to understand is this:  Is it
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 01       possible for a gun to have a receiver that is not

 02       derived from any other receiver and still be a variant

 03       of another gun?

 04            So to put it in more concrete terms, okay, let's

 05       say you have a gun that has a receiver that is not

 06       derived from the AR design.  Is it possible for this

 07       gun to still be a variant of an AR-15?

 08  A.   Yes.  And I'll give you an example of that.  I don't

 09       have one -- well, actually if you refer to the

 10       Henderson case you spoke to me earlier, we have an

 11       example of the AP80, which is a variant of the AK-47

 12       but has -- does not have a receiver in common.

 13            Also there are firearms which are explicitly

 14       listed in the regulations which are .22 long rifle

 15       variants of the AR-15, which do not share the same

 16       receiver.

 17            So, yes, in principle it's possible and examples

 18       could be cited.

 19  Q.   Okay.  So let's use the example of the .22 long rifle

 20       guns that do not share a receiver but are still

 21       variants.  So they are variants despite the fact that

 22       the receiver is not derived from the AR design,

 23       correct?

 24  A.   Yes.  Because the -- whether a firearm is a variant or

 25       not depends on where the design was derived from.
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 01            So the receiver is not the same as the original,

 02       but the entire firearm is derived from the original for

 03       some purpose.

 04  Q.   Okay.  So let's say I buy one of the -- or I have one

 05       of these guns and I keep the receiver but get rid of

 06       all the other components and replace them with

 07       something completely different.  Is it still a

 08       prohibited firearm?

 09  A.   Well, that depends on the details.  Which gun?  Which

 10       accessories are you changing?  And how do the two

 11       before -- how does the before and after compare?

 12            So without details it's impossible to answer that

 13       question.

 14  Q.   Okay.  But it is possible if you now end up with a gun

 15       that does not have the same components other than the

 16       receiver, correct?

 17  A.   I'm not sure what you're getting at with that question.

 18  MR. MACKINNON:           These hypothetical questions have

 19       been asked over and over along with very detailed

 20       questions and detailed answers.  We're now at 4:00,

 21       when we're supposed to break.  So perhaps we could go

 22       off the record to determine what happens next.

 23  MR. BOUCHELEV:           No, let's do it on the record so

 24       if there is a dispute later, so that there is no

 25       ambiguity.
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 01  MR. MACKINNON:           All right.  So how long do you

 02       expect to be?

 03  MR. BOUCHELEV:           I'm not going to finish today.

 04       I'm going to need an additional -- we're going to need

 05       some extra time, plus Ms. Generoux, of course, will

 06       need to ask some questions as well.

 07  MR. MACKINNON:           Okay.  I'm just asking for you

 08       because the last estimate you gave us, which was this

 09       week, said two days, the 29th and 30th, for all the

 10       counsel.

 11  MR. BOUCHELEV:           No.  Counsel, I didn't give you

 12       any estimate.  You are mistaken.

 13  MR. MACKINNON:           Actually, you did.  There's an

 14       email from you.

 15  MR. BOUCHELEV:           Yeah.  I didn't say that it would

 16       be two days.  Plus I wanted to end at 5 today and

 17       yesterday, and you didn't agree to that, okay.  Now --

 18  MR. MACKINNON:           I'm just asking for your estimate

 19       of time right now.

 20  MR. BOUCHELEV:           Counsel, it's very hard for me to

 21       say because I have to factor in the possibility of your

 22       objections.  I have to factor in, you know -- Mr. Smith

 23       sometimes is giving very lengthy answers to simple

 24       questions, and I'm doing my best not to interrupt him

 25       because I don't want, you know, to cut off his
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 01       cross-examination, but a lot of these questions could

 02       be done -- could be answered in a much more simple

 03       fashion.  But it is what it is.

 04            So I'm not going to give you an estimate now.  I

 05       think that if I had an extra day, I would be able to

 06       complete my evidence, but it's not a guarantee.

 07  MR. MACKINNON:           Okay.  So you're now saying you --

 08       I disagree with your statement you've just made, and

 09       the record will show for itself.  I've actually not

 10       interjected for many hours apart from the odd little

 11       question.

 12            But we're now at the end of our time of the

 13       estimated stated days.  He's been here -- well, he's

 14       been here all day since 10:00 to 4:00.  Yesterday the

 15       same time.  The other counsel finished her

 16       cross-examination within three hours.  We thought the

 17       estimate would all be done with all three counsel, and

 18       you've gone way over, at least if you're going to

 19       divide it equally.

 20            So I'm asking again for an estimate of time.  You

 21       should know by now how much time you need to finish

 22       this.

 23  MR. BOUCHELEV:           I can't give you an exact figure,

 24       but I think an extra day would be sufficient.

 25  MR. MACKINNON:           A full day?
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 01  MR. BOUCHELEV:           Yes.

 02  MR. MACKINNON:           Okay.  Well, this is not on the

 03       merits, so where does all this go on the issues in the

 04       injunction?  Because you're getting into some nitty

 05       gritty --

 06  MR. BOUCHELEV:           Yeah.  I --

 07  MR. MACKINNON:           -- that is not relevant to the

 08       injunction.

 09  MR. BOUCHELEV:           Counsel, I disagree with you, and

 10       I am not obligated to preview the arguments that I

 11       intend to make at the injunction application.  But I

 12       think that other counsel will disagree with you that my

 13       questions are not relevant.  I think you are the only

 14       one who has that opinion.

 15  MR. MACKINNON:           Okay.  So right now you think you

 16       need another five hours of total cross-examination of

 17       Mr. Smith to finish?

 18  MR. BOUCHELEV:           Well, it may be less than that,

 19       but I'm reluctant to give you that number because I

 20       don't want you to say, Aha, you told me an hour and a

 21       half and now you want more.

 22            So yeah --

 23  MR. MACKINNON:           Most counsel can fit their

 24       cross-examinations into the time estimates that are

 25       given.
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 01            So, anyways, then we'll end it here, then.

 02  MR. BOUCHELEV:           Okay.  Well then we'll have to

 03       continue on another day.

 04  MR. MACKINNON:           Well, maybe.  We'll see.

 05  MR. BOUCHELEV:           So just on a finishing note, then.

 06       So this cross-examination is being adjourned.

 07            And, Mr. Smith, in case your counsel did not

 08       mention this to you, you are not allowed to discuss the

 09       case with him until we complete the -- all the

 10       cross-examinations are completed.

 11  MR. MACKINNON:           Well, you don't need to advise him

 12       in any way.  He knows.  He's been given the right

 13       advice.

 14  _________________________________________________________

 15               (Proceedings ended at 2:07 p.m. MT

 16  ________________________________________________________
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